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2415 Before the 

Federal Communications Commission 
Washington, D. C. 

[Received FCC, June 18, 1952] 

In re Application of ) 

ALBUQUERQUE BROADCASTING COMPANY ) DOCKET NO. 6584 
(NSL) (KOB) ) File No. BMP-1738 

Albuquerque, New Mexico ) 

For Modification of Construction Permit ) 

ALBUQUERQUE BROADCASTING COMPANY ) DOCKET NO. 6585 
(NSL) (KOB) ) FUe No. BL-1799 

Albuquerque, Nex Mexico ) 

For license to Cover Construction Permit, ) 

as modified ) 

PETITION TO DISMISS APPLICATIONS 

American Broadcasting Company, Inc. liceasee of Station WJZ, 

New York, respectfully petitions the Federal Communications Com¬ 
mission that the above-entitled pending applicatioas of Albuquerque 
Broadcasting Company (NSL) (hereinafter sometimes called KOB) for 
modification of construction permit (Docket No. 6584, File No. BMP- 
1738) and for license to cover construction permit (Docket No. 6585, 

File No. BL-1799), as modified, be dismissed. In support of this re¬ 
quest, petitioner shows the following: 

1. On April 21, 1952, T. M. Pepperday, and Time, Incorporated 
and Wayne Coy filed an application (File No. BTC-1300) requesting the 
Commission’s consent to the voluntary transfer of control of KOB from 
Pepperday to Time, Incorporated and Wayne Coy. On May 13, 1952, 
petitioner filed a petition with the Commission requesting, among other 
things, that the above-entitled applications of KOB be dismissed- This 
earlier petition, which is hereby incorporated by reference, traced the 
lengthy history of matters concerning KOB and its eleven years of 
special service authorizations to operate on 770 kilocycles, the licensed 
frequency of petitioner’s Station WJZ, New York, New York. Paragraphs 
5, 6 and 7 of our earlier petition supported petitioner’s contention that the 
above-entitled applications should be dismissed. 
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2. On May 28, 1952, released on May 29, 1952, the Commission, 
by Memorandum Opinion and Order, granted the aforementioned KOB 
application (File No. BTC-1300) for Commission consent to the transfer 
of control of KOB to Time, Incorporated and Wayne Coy. In the fourth 
paragraph of this Memorandum Opinion and Order, the Commission 
stated: 

"In the instant situation, we propose to grant our 
consent to the transfer of Albuquerque but we shall not 
be in the position to know whether that transfer has been 
consummated until the parties notify us of that fact for 
the reason that Commission consent to such matters is 
permissive only rather than mandatory. Hence, the 
question whether the Albuquerque applications should be 
dismissed is not properly before us at this time since, 
as a matter of law, we cannot say that the corporate 
licensee is now owned by new parties. We therefore 
must deny that portion of the petition seeking dismissal 
of the pending Albuquerque applications, and we do so 
without passing upon whether, in the event the transfer 
is consummated, those applications would be dismissed 
by us." 

3. On June 13, 1952, the Commission was notified that the transfer 
of control contemplated by BTC-1300 had been consummated. Accordingly, 
petitioner requests for the reasons stated in our petition of May 13, 

1952, that the pending applications of KOB be dismissed. 

Respectfully submitted, 

i AMERICAN BROADCASTING CO., INC. 

B y /s/ Geraldine B. Zorbaugh 

Omar F. Elder, Jr. 

MCKENNA & WILKINSON 

/s/ James A. McKenna, Jr. _ 

June 17, 1952 /s/ Vernon L. Wilkinson _ 

Its Attorneys ♦ ♦ ♦ 
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2418 [Received FCC June 10, 1952] 

OPPOSITION TO PETITION 

Comes now Albuquerque Broadcasting Company (NSL), by and 
through its attorneys, and submits this Opposition to the Petition filed 
herein on June 17, 1952, by American Broadcasting Company, Inc., 
seeking dismissal of the above-entitled applications. 

In support of this Opposition, it is respectfully shown: 

1. The instant petition is a renewal, in part, of a similar petition 
file on May 13, 1952, seeking the same relief. It incorporates the iJrior 
petition of May 13, 1952, by reference. 

2. On May 16, 1952, Albuquerque Broadcasting Company (NSL) 
(hereinafter referred to as KOB) filed its Opposition to the aforementioned 
petition of May 13, 1952, and hereby incorporates said Opposition ast a 
part of this Opposition. 

3. In its Opposition of May 16, 1952, KOB pointed out that the 
factual situation in this case is identical to that before the Commission 
in the matter of Independent Broadcasting Company (KlOA) (Docket No. 
9336), 6 RR 1390 except that in the KIOA case the original petition for 
dismissal was filed after the transfer of control had been consummated. 
Now that the transfer of control of KOB has been accomplished, the 

2419 

factual situation in the instant case and the factual situation before the 
Commission in the KIOA case are, in all relevant matters, identical. 

The instant case cannot be distinguished from the KIOA case. 

4. In the KIOA case, a hearing had been held upon a construction 
permit application with Station KMA as a party and an Initial Decision 
had been issued looking to a grant of the construction permit. The issues 
in the hearing in that case were of an engineering character and did not 
involve^ the legal, technical, financial or other qualifications of the 
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licensee of KIOA. Subsequent to the issuance of the Initial Decision and 
prior to final decision, control of KIOA passed to an entirely new group. 
Station KMA petitioned for dismissal of the KIOA application. The Com¬ 
mission denied that petition in its Memorandum Opinion and Order of 
March 22, 1951, required KIOA to submit an amendment to show the new 
ownership, subsequently accepted the amendment and granted the KIOA 
application. 

5. In the instant case, a hearing has been held upon the above- 
described applications of Station KOB with American Broadcasting Com¬ 
pany, Inc., (hereinafter referred to as Station WJZ) as a party to the 
proceeding. The issues in this hearing were of an engineering character 
and did not involve the legal, financial, technical or other qualifications 
of KOB. Since the hearing control of Station KOB has passed to an 
entirely new group and there is being prepared and will be filed with the 
Commission an amendment to the KOB applications to show the new 
ownership. 

6. As above set forth, the legal, financial, technical and other 
qualifications of KOB were not in issue in the hearing upon its applica¬ 
tions. Since then the Commission has approved these qualifications of 
KOB under the new ownership. WJZ does not attack the legal, financial, 
technical or other qualifications of KOB imder the new ownership and 
does not contend that it is entitled to a hearing with these qualifications 
in issue. Petitioner contends for dismissal of the long pending applica¬ 
tions of KOB, refiling by the new stockholders of the same proposals, 
designation of the refiled applications for hearing with the petitioner 

a party respondent, and further hearing procedures. The Commission’s 
statement in the KIOA case that it found it difficult to believe that peti¬ 
tioner seriously advanced this procedure is equally applicable in the 
instant case. 

7. The granting of Petitioner’s request for dismissal of the KOB 
applications would only serve to require that KOB and the Commission 
spent totally unnecessary time, effort and funds in retracing steps 
already taken. 
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8. It is respectfully submitted that the appropriate relief is for 

the Commission to deny the petition of WJZ and proceed to a decision 

upon the KOB applications as promptly as possible. 

Respectfully submitted, 

ALBUQUERQUE BROADCASTING 
Co. (NSL) 

B y /s/ Ralph L. Walker 
Pierson and Ball ♦ * ♦ 

Dated this 27th day of June, 1952. 

[AFFIDAVIT OF SERVICE] 


[Received FCC July 15, 1952] 

PETITION FOR LEAVE TO AMEND 

Comes now Albuquerque Broadcasting Company (NSL), by and 
through its attorneys, and petitions for leave to amend each of the 
aboye-described applications. 

In support hereof, it is respectfully shown: 

1. The above-described applications have been the subject of 
hearing and are now awaiting decision by the Commission. 

2. On June 13, 1952, pursuant to the written consent of the Com¬ 
mission, control of Petitioner passed from T. M. Pepperday to Time, 
Incorporated and Wayne Coy. 

3. There is being filed simultaneously with ttiis Petition an amend¬ 
ment to each of the above-described applications. These amendements 
are submitted for the sole purpose of placing before the Commission 
current information on the legal qualifications of Petitioner, and are 

in conformity with the Memorandum Opinion and Order of the Commission 
in the matter of Independent Broadcasting Company (-KIOA) (Docket No. 


9336) 6 RR, 1390. 
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4. The issues upon which the above-described applications were 
heard were of an engineering character and did not include issues with 
reference to the legal, financial, technical or other qualifications of 
the Petitioner, and no party to this proceeding can be adversely affected 
by the granting of this petition and the acceptance of the amend¬ 
ments. 

WHEREFORE, Petitioner requests that the amendments submitted 
simultaneously with this petition be accepted by the Commission. 

Respectfully submitted, 

ALBUQUERQUE BROADCASTING CO. (NSL) 
By_ /s/ Ralph L. Walker _ 

Pierson and Ball * ♦ ♦ 

Dates this 14th day of July, 1952. 

[AFFmAVIT OF SERVICE] 


[Received July 14, 1952] 

AMENDMENT 

The application of Albuquerque Broadcasting Company (NSL) for 
modification of construction permit (File No. B5-MP-1738, Docket No. 
6584) is hereby amended by incorporating therein the attached informa¬ 
tion concerning the legal qualifications of the applicant. 

ALBUQUERQUE BROADCASTING CO. (NSL) 

By_ /s/ Wayne Coy _ 

President 


* ♦ ♦ ♦ 



LEGAL QUALIFICATIONS 
OF BROADCAST APPLICANT 


ERAL COMMUNICAT 


Nmt of Applicant 




Albuquerque Broadcasting Companj (NSL) 


few? 



New Mexico 


2. If applicant ia not an indiTidual, five the State, District, 
Territory or Poaaeaaioo under the laws of which it ia 


3. Sobnit as Exhibit No. X copies, one of which must be properly certified, of (a) if a 
nerahip, the partnership agreeoMmt; (b) if applicant ia a corporation, the articles of 
laws, certified by the Secretary of State or other appropriate official; (d) if applicant is an 
articles of association or other legal instrument under which applicant ia organized shearing the pn 
laws, if any. In each case, aobait properly certified copies of all anmuhaents. 


4. If applicant is a corporation or an unincorporated association, 
indicate specifically by reference to page and paragraph of the 
articles of incorporation or of association, the charter powers 
relied upon by the applicant to show that it is legally empowered 
to construct and operate the proposed station. 


5. Ccaplete Tables I and II on pages 2 and 4> 


Page 1, Paragraph 2 of Article 3 


CITIZENSHIP AND OTHER STATUTORY 


IREM^TTS (See instructions above) 


6. If applicant is an individual, is the applicant a citizen of the United States; or, if 
applicant is not an individual, are all parties to this application citizens of the United States? 


If the answer is “No", state the ns 
the United States. 


and citizenship of each person who is not a citizen of 


No □ 


7. Is United States citizenship of any party to this application clained by reason of 
naturalization? 


If so, state the name of such party, the date and place of issuance of final 
certificate of naturalization, certificate nun^r, and nnne and location of court 
authorizing issuance of same. 


8. Is Ihiited States citizenship of any party to this application claimed by reason of 
naturalization of a parent? . . i i 


If so, state the name of such party, th$ 
was issu^, the age of the party to this 
and any additional facts relied on to e 
required by Paragraph 7 hereof. 


9a. Is applicant or any party to this 
govemaent? 


cation alien or of a foreign 



tal stock owned of 
a foreign government or a 
ws of a foreign country? 


c. If applicant is a corporatzon mad is controlT^^jy^ngtner corporation o 
more than 25 percent of the capital stock of such controlling corporation 
oened of record or may it be voted by aliens, their representatives, or by 
organized under the lawe of a foreign country? 


ration mad is contro 


corporation or corporations, is 
corporation or corporations 
ives, or by any corporation 


Yes Q No Eel 


Yes No 



Yes Q No 


Yes □ Q 


Yes □ No g 


d. If the answer to my of the foregoing parts of this paragraph is “Yes”, sulnit as Exhibit No. 
a full disclosure concerning the persons and matters involved. 


10a. Has applicant or any party to this application had a statics license revoked by order or 
decree of any Federal court? 


b. Has the applicant or any party to this application been found ^Ity by a Federal court of 
the violation of the laws of the United States relating to unlawful restraints and monopolies 
and to combinations, contracts, or agr ee m en ts in restraint of trade? 


c. Has the appliemt or m>y party to this application beat finally adjudged guilty by a Federal 
court of unlawfully monopolizing or attempting unlawfully to monopolize radio coansinications, 
directly or indirectly, through the control of the manufacture or sale of radio apparatus, through 
exclusive traffic arrangements, or by any other means, or to have been using unfair atethods of 
comnetition? (See Section 313 of the Gossunications Act of 1934) 


d. Has the applicant or any party to this application been found guilty by any court of any 
felony or other crime involving moral turpitude, or of the violation of any State, territorial 
or local lam relating to unlawful lotteries, restraints and aaxiapolies and coadbinations,, con¬ 
tracts or agreem e nts in restraint of trade, or of using unfair methods of coepetition? 






'It. □ 


No B 


No B 
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licatioo 


LEGAL QUALIFICATIONS 


Section II. Paire 3 


10. (Continued) 

e. Is there now pending in any court or administrative body against the applicant or any party to this 
application my actim involving my of the matters referred to in Paragraphs 10a, b, c, and d above? 

YesQ 

No Q 

f. Have voluntary proceedings ih bmkruptcy hem instituted by, or have involisitary proceed¬ 
ings in bmkng>tcy ever bem biought against applicmt or my party to this application? 

*<»□ 

N, g 


Are there outstanding any unsatisfied judgsents or decrees against applicmt or any 
to this application? 


Yesri No 


h. If the maver to any of the foregoing parts of this paragraph is "Yes*’, subnit as Exhibit No. 
a full disclosure concerning the persons and natters involved, identifying the court and the proceed* 
ing (by dates and file nunbers), stating the facts upon ahich the proceeding was based or the nature 
of the offense coBnitted. and the disposition of the natter. • 


INSTRUCTION; 


11. Stock of oo 


Common 


J!nl 


If 


ration 


mu .lui JiJu ywi 


OWPORATE APPLICANT 


11 to 16, inclusive. 


(b) Par value 

(c) Vote per 

(d) No. shares 

(e) No. shares 

(f) No. shares 


share 

mtborized 

ismed 

subscribed 

Hone 

one 

5oo 

$00 

None 


(g) Total nud>er 
stockholders 


12. At the last neeting of stockholders were any shares of stodt voted by proxy? 


If so, state 


Common 


f 

o 

m 

3 

•1 

Meeting date 

No. voted by stock¬ 

No. voted by 



holders in peram 

proxy 

500 

6/13/52 

250 

2$0 


Ye.Q NoQ 


Nmc of each proxy voting 1 percent or 
nore of each class 

Charlee L. StlUsan 
Arthior R. Morpfar, Jr. 


13. In connecti<xi with the stockholders and stock subscribers naned in Table I to this 

fom. is the beneficial oaner of the stock a plerson other thn the ower of record or subscriber? 


If so, submit as Exhibit No. a statement of (a) the name of the ower of record, or mib> 
scriber, (b) the name of the beneficial owner, (c) the conditions under which the ovner or nab* 
scriber bolds mid votes or has subscribed for such stock, md (d) a copy of any contract or other 
instnsnent relating to such conditions. 


14. Has applicant my other obligations or securities mthorised or outstmding which bear voting 
rights either absolutely or igx» any contingency? 


If so, submit as Exhibit No. a statement of (a) the nature of such securities, (b) the face 
value or par value, (c) the nuabcr of units authorized, (d) the nusber of isiits issued md outstmd- 
ing, (e)- the nimber of tnits, if any, proposed to be issued, (f) the conditiaos or cxmtingency upon 
which such securities laay be voted, md (g) facts showing vhether or not such securities have b^ 
voted or entitled to be voted in the past S years mid at the present tisK. 


ISa. Is applicmt corporation, directly or indirectly, controlled by mother corporation or legal 

entity? _ 


b. Is 10 percent or nore of the stock of applicmt corporation owned by mother corporation 
or legal entity? 


c. If the mswer to my of the foregoing parts of this paragraph is “Yes’*, state below the name 
of such other corporation or legal mtity, and submit as Exhibit No. 2 * statm enf of htar 

such control, if my, exists and the extent thereof, and (b) with respect to mch other corpora¬ 
tion or legal entity, a statemmt msweiing paragraphs 11 to IS, inclusive, of this form. 


Yes Q No @ 


Yes Q No [3 


Yes Kl No 


YesQ No □ 


S. Is the corporation or legal mtity named in paragraph 15 in turn a aobaidiazy? 


If m, state below the name of mch other parent corporatim or l^al mtity, md submit 
as Exhibit No. a statemmt for mch such corporation or legal mtity mmaring 
par^raphs 11 to 16 of this form, to md including the orgmiisatioo having final control. 


Yes No 


UNINCX)RPORATED ASSOCIATION (OR 


LEGAL ENTITY) 


INSTRlXniON; If applicmt is m unincorporated association or a legal mtity other thm m individial, 
partnership or corporation, mswer paragraphs 17 md 18. - . , - 

Inapplicable 


17. State the nature of the applicmt, cite the laws under which orgmixed, rntd submit as Exhibit No. i 
copy of such laws* 


18. State the total number of members or perams holding my omiership interest in the applicmt. 


BEST COPY AVAILABLE 

i 

from the original bound volume i 
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Section II,^P 





19. Does applicant or any party to this application hare noa, or baa applicant or any such 
party had, any interest in, or connection with, the following: 


(a) Any standard, m, or television broadcast station: 

> Yes 

B 

NoQ 

(b) Any application pending before the Coamdssion? 

Yes 

H 

No □ 


(c) Any application which has been denied by the Federal Cksmaaaicationa Coonission? 

Yes 

No 

m 

(d) Any broadcast station the license of which has been revoked? 

Yes □ 

No 

n 


If the answer to any of the foregoing parts of this paragraph is "Yes”, show particulars 
in the table below: 


(1) Naae of party haring such (2) Nature of interest or 

interest connection (giring dates) 


(3) Name of other applicant 
or call of station 


(4) File nuBiber 


Applicant 


Licensee 


KOB 


BR-130 

BSSA-268 

B5-P-2783 

B5-KP-1738 

B5-L-1799 

B5-Z-158i; 


KOB-TV 


BLCT-113 


SEE ALSO EXHIBIT 2 


20. Is the applicant or any party to this application controlled, directly or indi- Yes | | No m 

rectly, by any person who has any interest in or connection with any broadcast sta¬ 
tion or application of the type referred to in Paragraphs 19(a) to (d)? If so, 
submit as Exhibit No. giring full particulars. 


NoD 


21a. Are any of the parties to this application related to each other (as husband. Yes 

wife, father, mother, brother, sister, son or daughter)? 


b. Does any member of the immediate family (i.e>., husband, wife, father, mother. Yes Q No 

brother, sister, son or daughter) of any party to this application hare any interest 

in or connection with any other broadcast station or pending application?_ 


c. If so, state (a) names of the persons, (b) relationship, (c) nature and extent of such interest 
or connection, (d) name of applicant or call letters of station, (e) file number of application, and 
(f) location of station or proposed station inrolred. 

Wayne Coy and Grace Cady Coy are husband and wife 


OWERSHIP AND CONTROL OF STATIOV 


22. The Coamissioo is seeking in this paragxsph information as to contracts and arrangements now in existence, as well as 
any arrangeoients or negotiatimis, written or oral, which relate to the present or future ownership, control or operation 
of the station; the questions Bust be an s w ere d in the light of this instruction.__ 


a. Applicant’s control over the station is to be by reason of: (Indicate by check mark) 
Owierahip Lease □ 


b. Name and address of the owner of the station 
(if other than the applicant) 


Other authority 


c. Will the awlicant have and Yes S No U 

maintain absolute control of the 

station, its equipment, and operation, including complete 
supervision of the programs to be broadcast? If ** No”, 
explain 


No □ 


d. Are there any documents, instruments, contracts or txtderstandings relating to ownership, 
ounagement, use or control of the station or facilities, or any right or interest therein? 

If so, attach as Exhibit No. copies of all such docuamnts, instruments or contracts 

«)d state the substance of oral contracts or understandings. 


Yea Q No Q 


BEST COPY AVAILABLE 

1 

* t 

»f 

1 

trom the original bound voluni4 

1 
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2433 [Received July 14,1952] EXHIBIT 1 

(prepared June 19, 1952) 

The Articles of Incorporation of Albuquerque Broadcasting Com¬ 
pany (NSL) were filed with the Commission on July 2, 1936 pursuant 
to the provisions of Section 1. 342 of the Rules. The only subsequent 
amendment, June 13, 1952, will be filed, pursuant to the same rule, 
prior to or simultaneously with this amendment. 


2434 [Received FCC July 14, 1952] 

EXHIBIT 2 

(Prepared June 19, 1952) 

Current information concerning the applicant, it*s officers, direc¬ 
tor and individual stockholder, as well as Time, Incorporated, and its 
officers, directors and stockholders, is on file with the Commission 
(BTC-1300 and Annual Ownership Report as of June 13, 1952) and is 
incorporated herein by reference. 


2436 [Received FCC July 21, 1952] 

OPPOSITION TO PETITION FOR 
LEAVE TO AMEND 

Comes now American Broadcasting Company, Inc., licensee 
of Station WJZ, New York, New York, by and through its attorneys, and 
submits this Opposition to the petition for leave to amend filed on July 14, 
1952 by Albuquerque Broadcasting Company (NSL), licensee of Station 
KOB, Albuquerque, New Mexico. In support of this Opposition, petitioner 
shows the following: 

1. On June 17, 1952, American Broadcasting Company, Inc. (WJZ) 
(hereinafter referred to as WJZ), filed a petition to dismiss the above- 
entitled applications of Albuquerque Broadcasting Company (NSL) (here¬ 
inafter called KOB) for modification of construction permit (Docket No. 
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6584, File No. BMP-1738) and for license to cover construction permit 
(Docket No. 6585, File No. BL-1799), as modified. This petition of 
June 14, 1952 is herewith specifically incorporated by reference. 

2. The hearings in the above-entitled applications are now eight 
years out of date, during which time a clear channel proceeding has been 
held and the number of broadcast stations in operation has more than 
doubled, which makes the record per se too stale to be the subject of a 
decision in the public interest, convenience and necessity. 

3. The CommunicatioB Act, the Commission's Rules and its 
forms make no provision for the assignment or transfer of mere applica¬ 
tions. Explicit provision is made in Section 310 (b) of the Act for the 

transfer and assignment of licenses. Further, Section 319 (b) 
likewise provides for the assignment and transfer of construction permits. 
Neither section authorizes the transfer or assignment of pending applica¬ 
tions. In line with these sections of the Communications Act, Rule 1. 321 
specifies in detail the procedures to be followed and the forms to be used 
in requesting consent for ’*the assignment of construction permit or 
license for an AM, FM, television or other broadcast station, or for 
consent to the transfer of control of a corporation holding such a con¬ 
struction permit or license^\ Similarily, the Commission’s forms 
(Forms 314, 315 and 316) contain blank spaces for listing the license 
or construction permit changes proposed to be transferred or assigned, 
but these forms contain no space for listing mere applications. 

4. In the instant fact situation, there is a 100% change of owner¬ 
ship of KOB. Cf. in re Application of Thomas S. Lee Enterprises, Inc., 
d/b as Don Lee Broadcasting System , 7 RR 1072. 

5. In any event, in view of the eleven year history of the KOB-WJZ 
controversy, of which the Commission is fully apprised by the very many 
pleadings filed therein, and especially in view of the decision of the U. S. 
Court of Appeals for the District of Columbia in American Broadcasting 
Co., Inc. V. Federal Communications Commission , 191 F. 2d 492 (1951), 
the Commission should first comply with the Court’s mandate before 

any action is taken on the requested petition of KOB to amend its presently 
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pending applications. 

WHEREFORE, it is requested that the KOB ’’Petition for Leave to 
Amend” be denied. 

Respectfully submitted, 

AMERICAN BROADCASTING CO., 
INC. (WJZ) 

By: McKenna & Wilkinson 

/s/ James A. McKenna , Jr. _ 

/s/ Vernon L. Wilkinson _ 

Its Attorneys * * * 

[AFFIDAVIT OF SERVICE] 


MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner Sterling not participating; Com¬ 
missioner Webster dissenting. 

1. The Commission has before it: (1) The above-entitled applica¬ 
tions of Albuquerque Broadcasting Company, filed on February 3, 1944, 
for modification of construction permit and for license to cover construc¬ 
tion permit, as modified, for operation on the frequency 770kc, with 
power of 50, 000 watts, unlimited time; (2) a petition filed July 14, 1952 
by Albuquerque Broadcasting Company for leave to amend the above- 
entitled applications, and (3) a petition filed June 17, 1952 by the Ameri¬ 
can Broadcasting Company, Inc. requesting dismissal of the above-entitled 
applications and an opposition thereto filed June 30, 1952 by Albuquerque 
Broadcasting Company. 

2. Station KOB is regularly licensed on the frequency 1030kc, with 
lOkw power, unlimited time. In October 1941, KOB was operating on its 
assigned frequency but under a special service authorization permitting use 
of increased power. On October 14, 1941, the Commission, on its own 
motion, granted KOB a six-month special service authorization to operate 
on 770kc. The background and reasons for that action are described in 
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detail in our Memorandum Opinion of December 14, 1949 (5 Pike & 

Fischer, R. R. 1117) and will not be repeated here. 

2445 3. KOB’s special service authorization to operate on 770kc was 

repeatedly extended for six-month periods. On August 23, 1949, Ameri¬ 
can Broadcasting Company, Inc., the licensee of Station WJZ, New York, 
New York, a station regularly licensed to opeiate on 770kc, moved to deny 
a pending application for further extension of KOB ^s authority. —^ This 
motion was denied by the Commission on September 14, 1949, and on 
February 23, 1950 the Commission denied a similar* motion directed at 
the next application of KOB for a further extension of its special service 
authorization. American Broadcasting Company appealed from these 
denials of its motions to the Court of Appeals for the District of Columbia 
Circuit, and the cases were consolidated by that Court for decision. On 
July 19, 1951 the Court reversed the ordersof the Commission and remanded 
the case to the Commission for further proceedings not inconsistent with 
the Court’s opinion. American Broadcasting Compa.ny, Inc. v. Federal 
Communications Commission, 191 F. 2d 492. 

4. The Court of Appeals upheld the authority of the Commission 

to issue special service authorizations for limited periods but held that 

the continuance of KOB’s special service authorization for the extended 

period here involved constituted a modification of the license of WJZ 

without affording the opportunity for hearing required by Section 312(b) 

2 / 

of the Communications Act. — Although the Court held that prolonged 
continuation of the special service authorization was improper, it recog¬ 
nized that the complex problems facing the Commission in this matter 
might require some time to resolve. The Court stated (191 F. 2d at 502): 


T7 WJZ had protested the first grant of a special service authorization 
to KOB on 770kc, and the first extension thereof, but did not appeal 
from the denials of these protests. 

2/ The relevant provisions of this Section are now contained in Section 
316. See Section 12, Communications Act Amendments, 1952. 
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^^Reversal, without more, wi.ll not meet the needs of this case. 

For KOB has been operating on the frequency of 770 kilocycles 
for ten years. And there may be some doubt as to whether 
it can feasibly be returned to operation on its licensed frequency 
of 1030 kilocycles, since station WBZ, Boston, withdrew opposi¬ 
tion to that grant on the understanding that it w^s a temporary, 
stop-gap measure. Certainly KOB should not be forced off the 
air or unduly compelled to limit service. An immediate with¬ 
drawal of its special service authorizations might well produce 
that result. Accordingly, greater flexibility is necessary in 
disposing of this case. Unijted States v. Morgan, 307 U. S. 183, 

191 (1939); Addison v. Holly Hill Co., supra, at 621. We think 
the Commission should be given an opportunity to consider anew 
the difficult practical problem which confronts it. If appropriate 
proceedings are promptly begun and expeditiously carried for'ward, 
we would not regard it as inconsistent with our holding here if the 
Commission were to preserve the status quo for such reasonable 
period as may be necessary to make *a valid determination... with 
aU deliberate speed. 

5. The Commission has given careful study to all aspects of this 
problem. In connection with this study informal conferences have been 
held wdth the parties involved and written comments from the parties 
have been received. In summary, the foUowdng suggestions have been 
made. KOB and WBZ urge that the above-entitled proceedings be removed 
from the pending file and completed. WJZ suggests that KOB be returned 
to operation on 1030kc and that the licenses of both WBZ and KOB be modi¬ 
fied to provide greater mutual protection. 

6. We have thus far been unable to find, and the parties have not 
suggested, any course of further action which, in our judgment, offers 
greater promise of an early and acceptable permanent solution than to 
complete the proceedings on the above-entitled applications. A hearing 
has already been held on these applications and an extensive record made. 
Of course, it cannot properly be determined in advance of a formal 
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decision arrived at by appropriate procedures that the record in this 
case provides a basis for a satisfactory permanent assignment for KOB. 
We believe, however, that we should, with due regard for the rights of 
all persons, attempt to reach a solution of this matter by disposing of a 
pending proceeding. We have carefully reconsidered our prior deter¬ 
mination that no attempt should be made to reach a decision in this 

3/ 

case in advance of a decision in the Clear Channel Hearing. — We are 
of the opinion, in view of the special circumstances surrounding this 
case, which have been discussed at length in earlier opinions, that the 
pendency of the Clear Channel Hearing does not necessarily preclude 
action on the above-entitled applications. We have, therefore, decided 
to remove this proceeding from the pending file and to proceed as 
expeditiously as possible to issue a Proposed Decision, following which, 
of course, the parties will have opportunity to file exceptions and to 
make oral argument. 

7. The above-mentioned petition by Albuquerque Broadcasting 
Company requests leave to amend the above-entitled applications to 
show a recent transfer of 100 per cent of the control of Albuquerque 
Broadcasting Company from T. M. Pepperday to Time, Incorporated and 
Wayne Coy. This transfer also provides the basis for the petition of 
American Broadcasting Company, Inc. for dismissal of the above- 
entitled applications. It is the position of American Broadcasting Com¬ 
pany, Inc. that applications cannot be assigned or transferred and that 
persons who purchase the stock of an existing licensee cannot acquire 
any procedural or substantive rights which the licensee may enj oy by 
reason of previously filed applications. American Broadcasting Company, 


37 On August 9, 1946 the Commission issued a public notice ^’Statement 
of Procedure to be Followed by Commission in Connection with 
Applications to Operate on 1-A Channels*^ (11 F. R. 12232, 1 Pike 
& Fischer, R. R. 53:905), stating that the KOB application and all 
other applications for operation on 770 or 1030kc would be placed 
in the pending files, pending a decision in the clear channel hearing. 
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Inc. asserts that the above-entitled applications should be dismissed and 
the new transferors required to file anew. In support of this position, 
American Broadcasting Company, Inc., cites orders entered by the 
Commission in the case of Thomas L. Lee Enterprises, Inc. d/b as 
Don Lee Broadcasting System, Docket No. 7281, File No. BPCT-22 and 
in the Philadelphia FM Hearing, Docket 7640 et al. 

2447 8. In support of its petition for leave to amend and in opposition 

to the petition for dismissal, Albuquerque Broadcasting Company points 
out that the issues upon which the above-entitled applications were heard 
were exclusively of an engineering character and did not include issues 
with reference to the legal, financial, technical or other qualifications 
of the applicant and that American Broadcasting Company, Inc. does 
not attack the qualifications of KOB under the new ownership and does 
not contend that it is entitled to a hearing with these qualifications in 
issue. 

9. A substantially identical situation was recently considered by 
the Commission in the case of Independent Broadcasting Company (KIOA), 
Des Moines, Iowa, Docket No. 9338, File No. BP-7005, 6 RR 1390. 

In that case we hold that a change in ownership of a licensee and appli¬ 
cant, did not require the dismissal of an application v^ich had been 
heard upon engineering issues only. We, here reaffirm that holding. 

The orders cited by American Broadcasting Company, Inc., were 
entered in entirely different situations. In the Philadelphia FM case, 
qualifications and other matters were in issue. To permit an amendment 
to change ownership in that case would have required reopening of the 
record and an extensive further hearing to the prejudice of competing 
applicants. In the Don Lee Case, the change in ownership was only one 
of several reasons given for dismissing the application. 

10. As a second reason for dismissal of the above-entitled appli¬ 
cations, American Broadcasting Company, Inc. points to the fact that 
the hearing in this case was held in 1945 and asserts that the record is 
stale and that a completely new hearing would be required to permit a 
determination on the above-entitled applications. The mere passage of 
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time does not necessarily render a record stale. The question of 
whether the record in this case is adequate is one of the questions which 
we must, and will, consider in connection with the Proposed Decision 
which we will issue. 

Accordingly, IT IS ORDERED, This 30th day of September 1952, 
That petition of Albuquerque Broadcasting Company for leave to amend 
the above-entitled applications IS GRANTED and that the amendment 
accompanying said petition IS ACCEPTED. 

IT IS FURTHER ORDERED, That the petition of American Broad¬ 
casting Company, Inc. for dismissal of the above-entitled applications 
IS DENIED: 

IT IS FURTHER ORDERED, That the above-entitled proceeding 
IS REMOVED FROM THE PENDING FILE for consideration and the 
adoption of a Proposed Decision. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 

Secretary 

Released: October 1, 1952 

♦See attached dissent of Commissioner Webster 

2448 DISSENTING OPINION OF COMMISSIONER 

WEBSTER 

I cannot agree with the majority's decision to continue the special 
service authorization of Station KOB on 770 kilocycles while the Com¬ 
mission works toward a piecemeal decision in the clear channel pro¬ 
ceedings. 

It appears to me that the most feasible solution to the KOB problem 
is to return the station immediately to its regularly licensed assignment 
of 1030 kilocycles (which is a frequency assigned to KOB consistent with 
the Rules) together with authority to continue operation on 770 kc for a 
period necessary to make arrangements for the change. 
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[Received FCC October 22, 1952] 

PETITION FOR RECONSIDERATION 
Pursuant to Sections 309(c) and 405 of the Communications Act of 
1934, as amended, American Broadcasting Company, Inc., licensee 
of Station WJZ, New York, New York, requests the Commission to re¬ 
consider and set aside its Orders of September 30, released October 1, 

1952, in the above-entitled proceedings. In support whereof the fol¬ 
lowing facts are alleged: 

Stations WJZ and KOB 

1. Petitioner, a national radio broadcasting network, is licensee 
of standard broadcast station WJZ, New York, New York, operating 
nondirectionally on 770 kilocycles using 50, 000 watts, unlimited 

time. WJZ, the flagship station for the ABC network is one of the country's 
pioneer stations (1921). By virtue of the Commission’s Rules (F. C.C. 

Rules 3. 22 (a) and 3.25 (a), 1 RR. 53:22(a) and 25(a); see also Standards 
of Good Engineering Practice, 1 RR. 81:4) and the provisions of NARBA 
(past and prospective), 770 kc is a class I-A clear channel, which means 
that no station other than WJZ shall operate nighttime on the channel and 
that WJZ’s primary (groundwave) service area is protected from 
objectionable interference from other stations on the same or adjacent 
channels and its secondary (skywave) service area from objectionable 
interference except from stations on adjacent channels. 

2. Albuquerque Broadcasting Company is the licensee of standard 
broadcast station KOB, Albuquerque, New Mexico. Although holding a 
regular license (which has been periodically renewed) to operate on 1030 
kilocycles with 10, 000 watts unlimited time, KOB has been operating non- 
directionally since 1941 on 770 kilocycles with 50, 000 watts day and 

25, 000 watts night, unlimited* time, by virtue of a ^special service 
authorization” and repeated extensions thereof. 

KOB Licensed Assignment - 1030 KC 

3. KOB began operation in 1923 (Tr. 8). ^ From 1923 until the 

17 ”Tr. ” and ” Joint App. ” refer to the ”tran^cript of record” and the 
printed ’’joint appendix” in Nos. 10,496 and 10, 570 (U. S. Court of 
Appeals for the District of Columbia Circuit). 
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Federal Radio Commission allocations of 1928, it operated with various 
powers on several different frequencies but never on 770 kilocycles 
(Tr. 1-8). On October 30, 1928 it was licensed on 1180 kilocycles with 
power of 10, 000 watts, sharing time at night with station KEX, Port¬ 
land, Oregon: KEX operated two-thirds of the time and KOB one-third 
(Tr. 3). The time-sharing arrangement was continued until July 27, 

1938, when KOB was granted a special temporary authorization to 
operate unlimited time on 1180 kilocycles using a directional antenna 
to protect KEX (Tr. 50-54). On November 27, 1939, KEX having moved 
to another frequency, KOB was licensed for unlimited operation on 1180 
kilocycles with 10, 000 watts power (Tr. 93). Three months later, on 
March 1, 1940, KOB filed an application for a construction; permit for 
50,000 watts unlimited time on 1180 kilocycles (Tr. 96-132). That 
application was granted on May 7, 1940 (Joint App. 12-14). 

4. Shortly thereafter, on January 23, 1941, the President pro¬ 
claimed the North American Regional Broadcasting Agreement (55 Stat. 
1005, Part 2, 1 RR 41:11-27). In order to carry out the provisions of 
that Agreement, the United States was obliged to make extensive ad¬ 
justments in the assignments of its existing stations (Joint App. 16). As 
part of the accommodations required, assignments for stations using 
1180 kilocycles had to be found on frequencies already assigned to other 
United States stations (Joint App. 167). In the preliminary list of NARBA 
assignments published by the Commission on September 11, 1940, it was 
proposed to assign KOB to the frequency 1030 kilocycles with power of 
50, 000 watts, operating unlimited time as a Class II station (Joint App. 
21). This proposal necessarily involved the classification of 1030 
kilocycles as a Class I-B frequency and the reclassification of Station 
WBZ, Boston, Massachusetts, the dominant station on 1030 kilocycles 
from Class I-A to Class I-B status (Joint App. 21). 

5. The September 11, 1940 notice provided that '’Any broadcaster 
has until October 15th to register his views if he takes exception to his 
individual assignment" (Joint App. 16). Both KOB and WBZ filed 
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2 / 

expressions of views (Joint App. 22-24, 31-34). — Despite these 
comments, the Commission, on February 4, 1941, adopted orders pro¬ 
posing the assignment of WBZ to 1030 kilocycles as a 50, 000 
watts, unlimited time. Class I-B station and KOB to the same frequency, 
with power of 10, 000 watts unlimited time, with the proviso that: "In¬ 
crease in power to value given in outstanding Construction permit 
(50, 000 watts) contingent upon submission and approval of required direc¬ 
tional antenna, proof of performance, and grant of application for license 
to cover" (Joint App. 24-29).' The orders stated that the Commission had 
"taken into account in resolving conflicts" the expressions of views that 
had been filed, but if the licensees still objected to the assignments, they 
would be permitted to obtain a hearing by notifying the Commission on or 
before February 24, 1941 (Joint App. 25, 26, 29). 

6. Both WBZ and KOB filed formal objections to the above orders and 
requested hearings (Joint App. 29-35). However, by letters dated March 1, 
1941 and March 3, 1941, respectively, WBZ and KOB withdrew their ob¬ 
jections and acquiesced in the proposed assignments (Joint App. 36-38). 

By order dated March 4, 1941, the KOB license was modified effective 
March 29, 1941 to specify the frequency 1030 kilocycles, with power of 
10,000 watts, unlimited time, and since that date the KOB license has 
specified those facilities (Joint App. 39-42, 168). Similarly, WBZ*s license 
is for 1030 kilocycles, 50, 000 watts, unlimited time (Joint App. 42). The 
classification of 1030 kilocycles as a I-B frequency was accordingly added 
to the Commission’s Rules (Rule 3. 25(b), 1 RR 53:25(b)) and the KOB 
and WBZ assignments thereon were recognized internationally tiirough 
notifications made to other countries under NARBA. KOB’s assignment 
to 1030 kilocycles, therefore, has been sanctioned by international agree¬ 
ment, the Commission’s rules, and the consents of KOB and 

27 In its expression of views filed October 15, 1940, KOB indicated that 
it would accept 1030 kilocycles provided it would be classified as a 
I-B station thereon. It stated that it would install a directional an¬ 
tenna, if necessary, to protect WBZ as a I-B and that, if necessary, 
WBZ which already employed a directional antenna, should be made to 
modify the antenna to protect KOB as a I-B (Tr. 1669-1681, Joint 
App. 124-125). In a supplemental expression of views filed on Jan¬ 
uary 13, 1941, KOB also indicated its willingness to accept a I-B 
assignment on 1200 kilocycles (Joint App. 22-24). 
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WBZ. - Since 1941 KOB has received periodic renewals of its license 
to operate on 1030 kilocycles and WBZ has not protested such renewals. 

7. Less than one month following the grant of its license for 10, 000 
watts power on 1030 kilocycles, KOB, on April 22, 1941, filed an appli¬ 
cation for ^’special service authorization" on 1030 kilocycles, 50,000 

watts day, 25,000 watts night, unlimited time, using a nondirectional 

4/ 

antenna (Tr. 191-203). - The application recited that KOB was ready 
to operate non-directionally with 50, 000 watts on 1030 kilocycles, but 
"in order (for KOB) to obtain a regular license for 50 kw power on 1030 
kc, the Rules and Standards of the Commission appear to require Station 
KOB to operate at night with a directional antenna system that would 
give the normally required protection to the secondary service area of 
Station WBZ, Boston, Massachusetts" (Tr. 194-195). The application 
further stated that KOB could operate with 25, 000 vra-tts night using a 
nondirectional antenna and "neither receive nor cause objectionable in¬ 
terference from or to the operation of Station WBZ, " that "WBZ now 
receives objectionable interference from the synchronized operation of 

5/ 

Station WBZA and from the adjacent channel) operation of Station KDKA, "- 


^7 KOB has never exercised its right to increase its licensed power on 
1030 kilocycles to 50, 000 watts, unlimited time, by installing a 
directional antenna which would protect WBZ as a Class I-B station. 

4/ The application was filed pursuant to FCC Rul.e 1. 325 which pro¬ 
vides that special service authorization may be issued to the 
licensee of a standard broadcast station "for a service other or 
beyond that authorized in its existing license for a period not ex¬ 
ceeding that of its existing license" on a satisfactory showing 
that (i) "the requested operation may not be granted on a regular 
basis under the existing rules governing the operation of standard 
broadcast stations," (ii) "experimental operation is not involved," 
and (iii) "public interest, convenience, and necessity will be 
served by the authorization requested" (1 RR 51:325). 

5/ WBZA is located in Springfield, Massachusetts, and operates with 
1000 watts on 1030 kilocycles in synchronization with WBZ. KDKA 
is located in Pittsburgh, Pennsylvania, and operated with 50,000 
watts on 1020 kilocycles. WBZ, WBZA and KDKA are aU owned 
by Westinghouse Radio Stations, Inc. I 
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and that '’this interference to Station WBZ occurs in the entire area in 
which Station KOB, operating as herein requested, even under the 
most favorable conditions of skywave propagation, would cause objec¬ 
tionable interference to WBZ” (Tr. 200, Joint App. 125-126). No op¬ 
position was filed by WBZ to the application for special service autho¬ 
rization on 1030 kilocycles and it was granted on June 3, 1941 for the 
period ending November 30, 1941 (Joint App. 46-47). 

KOB^s SSA on 770 kc 

8. Five months later, on Oct.iober 14, 1941, the Commission, on 

its own motion, without explanation and without an application from 
6 / 

KOB,- modified the special service authorization to specify 770 kilo¬ 
cycles, 50, 000 watts day, 25, 000 watts night, unlimited time, non- 
directional (Joint App. 48-49). The modified authorization contained 
the provisions that: 

’’The authority herein granted is subject to the condi¬ 
tion that in the event the proposed operation causes inter¬ 
ference which in the judgment and discretion of the Com¬ 
mission is objectionable, the authority for such operation 
may be modified or cancelled without prior notice or 
hearing. ” 

and 

’’This special temporary service authorization is granted 
upon the express condition that it may be terminated by the 
Commission at any time without advance notice or hearing if 
in its discretion the need for such action arises. Nothing con¬ 
tained herein shall be construed as a finding by the Commission 

that the authority herein granted is or will be in the public in- 

7 / 

terest beyond the express terms hereof. 

67 This action was contrary to the Communications Act, as construed 
by the Court of Appeals in Johnston Broadcasting Co. v. FCC, 85 
App. D. C. 40, and is expressly forbidden by the recent McFarland 
Amendments (Section 6(a)). 

7/ Identical provisions appear in each of the extensions of special tem¬ 
porary service authorization which have been granted to KOB 

[Footnote 7 continued on following page] 
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2456 9. Pursuant to the modified special service authorization KOB forth¬ 

with changed to 770 kilocycles (Joint App. 54). Although still licensed on 
1030 kilocycles, KOB has operated since October, 1941 on 770 kilocycles 
with 50, 000 watts day, 25, 000 watts night, unlimited time, through ex¬ 
tensions of the special service authorization, despite the express pro¬ 
vision in the Commission’s Rules and, by incorporation, in WJZ’s license 
that no station other than WJZ shall operate nighttime on 770 kilocycles. 
KOB’s operation on 770 kilocycles has resulted in objectionable inter¬ 
ference to WJZ within its entire secondary (skywave) service area and a 
large portion of its nighttime primary feroundwave) service area, a fact 
recognized by KOB (Joint App. 112-115). Computations made in accord¬ 
ance with the Commission’s Standards of Good Engineering Practice by 
WJZ’s engineers show tiiat the loss in service to WJZ amounts to 
23,346,463 persons and 564,900 square miles, more than 98% of WJZ’s 
licensed 0. 5 mv/m primary and satisfactory secondary service area 
(Joint App. 100-101). Whereas WJZ formerly provided satisfactory 
service under the Standards of Good Engineering Practice in all or parts 
of 24 states and in Canada, its service area is now limited to small 

parts of New York, New Jersey, Pennsylvania, and Connecticut, all 

8 / 

within a radius of approxinoately 50-90 miles of New York City. - 

10. At the time KOB was given its first special service authorization 

on 770 kilocycles, WJZ was licensed to National Broadcasting Company, 

9/ 

Inc. — On October 29, 1941 that company filed a petition for rehearing 


[ Footnote 7 continued from preceding pagel 

periodically since October 14, 1941 (Joint App. 200-201). Although 
Rule 1. 325 and the application form describe the instrument as a 
’’special service authorization”, the KOB authorization is entitled 
’’special temporary service authorization” (Joint App. 46, 48, 200). 

8/ The exact extent of the population lost in this interference area is 

~ contested by KOB but not the fact that extensive interference is 

caused to WJZ (Joint App. 112-115). 

9/ While the Commission gave no reason for its selection of 770 kilo- 
~ cycles for special service opeiation by KOB, the action may have 

stemmed from the fact that the National Broadcasting Company then 
owned two 50, 000 watt Class I-A clear channel stations in New York 
City, each serving substantially the same area. However, the owner¬ 
ship of WJZ was transferred to petitioner in 1943, thereby terminating 
any basis that this may have provided for the original selection of 770 
kilocycles (Joint App. 126). j 
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2457 asking that the authorization be vacated (Tr. 236-244). In the 

petition, reference was made to the longtime Class I-A status of WJZ; 
to the fact that NARBA and the Commission’s Rules permitted only one 
station to operate on 770 kilocycles nighttime; to the objectionable in¬ 
terference caused to WJZ by the operation of KOB; to the high quality 
broadcast service which WJZ rendered and which no longer could be re¬ 
ceived throughout large areas of the United States and Canada; to the in¬ 
efficient use of 770 kilocycles resulting from the mutually destructive 
operations of WJZ and KOB thereon; and to the fact that the Commission’s 
action granting the special service authorization was made by the Com¬ 
mission on its own motion, without any written application therefor, 
without notice to WJZ, and without affording WJZ an opportunity to be 
heard. Petitioner alleged that the Commission, in entering the order 
complained of, had modified WJZ’s license contrary to the provisions 
of Section 312(b) ctf the Communications Act; had exceeded its statutory 
authority in granting the special service authorization; and that such 
action even if within the scope of the Commission’s statutory authority 
was contrary to the public interest, convenience and necessity (Tr. 236- 
244). This petition was denied by the Commission on November 25, 1941 
and a second petition filed on December 15, 1941 was similarly denied 
on January 6, 1942 (Joint App. 57-59). The reasons stated for the 
denials of these two petitions were: (1) that the operation of Station KOB 
on 770 kilocycles was only ’’temporary”, (2) that the Commission ’’has 


10 / The second petition sought reconsideration of the Commission’s 
action granting KOB’s application for the first extension of 
special service authorization. The application represented that 
the extension was requested to permit the Commission to com¬ 
plete field intensity measurements of ’’several Eastern dear- 
channel stations for the purpose of determining whether the 
assignment of KOB to another clear-channel frequency would 
permit it to render substantial secondary service” and that 
” a period of from three to six months” would be required 
(Joint App. 55-56). 
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2458 power under the Communications Act of 1934 to ascertain by actual 

operation on a temporary basis what facilities to be used by Station KDB 
on a regular basis would best serve public interest, convenience and 
necessity, ” and (3) that "if and when any assignment on a regular basis 
is made to ... KOB which, in any way, aggrieves or adversely affects 
petitioner’s interests, petitioner wiU have 20 days from and after the 
effective day of any such action within which to file a petition for re¬ 
hearing" (Joint App. 58, 59). —^ 

11. Two weeks after the Commission’s action extending the special 
service authorization, the United States entered World War n. With the 
outbreak of war, a "freeze" was imposed on changes in the operating as¬ 
signments of stations which required the use of materials useful in the 
prosecution of the war (9 FCC 353, 356). In 1943, WJZ was transferred 
to Blue Network Company, Inc., which later became American Broad¬ 
casting Company, Inc., petitioner herein (10 FCC 212). At about the 
time of the transfer, the President of American Broadcasting Company, 

Inc. was informed by the then Chairman of the Federal Communications 

Commission that the continued operation of KOB on 770 kilocycles waspure- 

12 / 

ly temporary and a war measure (Joint App. 127). —- On the basis of 


11 / It will be noted that the above orders of denial were entered more 
than a year prior to the decisions of the Supreme Court and of this 
Court in the KOA case, holding that the Commission erred in its 
position that Section 312(b) did not entitle a licensee to advance 
notice and reasonable opportunity to show cause why its license 
should not be modified by subjecting it to interference against 
which it is entitled to be protected. Federal Commimications 
Commission v. National Broadcasting Company, 319 U. S. 239 
(1943), affirming 76 App. D. C. 238, 132 F. (2d) 545 (1942). 

12/ Cf. statement by KOB in application for extension of special service 
authorization on 770 kilocycles, filed on July 29, 1942: "In the 
Spring of 1941, the Commission undertook a field measurement 
program for the purpose of determining the permanent assignment 
to Radio Station KOB. The war interrupted the Commission’s field 
measurement program before sufficient measurements were taken 
to warrant a conclusion. Since the entry of the United States into 
the war, the applicant is informed that the Commission’s engineers 
have been too occupied with specific war problems to permit the 
completion of the engineering survey work required before a final 

[Footnote 12 continued on following page] 
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that representation, petitioner acquiesced in the temporary operation of 
KOB during the war. However, it made absolutely clear that it 
^^would most strongly oppose any permanent assignment on the 770 fre¬ 
quency to KOB^^ (Joint App. 127). 

KOB^s CP and License Applications for 770 kc 
12. Despite petitioner’s statements of objection to any permanent 
assignment of KOB on 770 kilocycles and despite petitioner’s fore- 
bearance during the war years in not objecting to KOB’s ’’temporary” 
operation, KOB filed applications on February 3, 1944 for a construction 

permit and license for regular operation on 770 kilocycles (Joint App. 

13/ 

62-64). In a petition accompanying the applications, — KOB admitted 
that its proposed operation on 770 kilocycles would deprive both WJZ 
and KOB ”of all their secondary service and a substantial part of their 
primary service, but would not be substantially worse as to KOB than 
the interference (it had suffered) from its operation on 1030 kc simul¬ 
taneous with WBZ, Boston” (Tr. 407). On March 28, 1944, these 
applications were designated for hearing as Dockets 6584 and 6585 (Tr. 
416-418). One of the issues specified in the proceeding was to determine 
’’whether Section 3. 25 of the Commission’s Rules should be amended 


[Footnote 12 continued from preceding page] 

determination of this question could be made. It appears that 
the above metnioned field measurement program will be sus¬ 
pended for the duration of the war and a final determination 
based thereon will be postponed until sometime after the war. ” 
(Tr. 330). See also statements of Commission representatives 
in hearings on H. R. 5497, 77th Cong., 2d Sess., pp. 850-851, 
935, 1041. 

13/ The petition was filed pursuant to then Rule 1. 72 (now Rule 1. 361, 
1 RR 51:361), which provides that applications not in accordance 
with the Commission’s rules must be accompanied by a petition 
for amendment or exception to the rule with which the application 
is in conflict. The petition requested an amendment of Section 
3. 25 (1 RR 53:25) in order to permit duplicate nighttime operation 
on 770 kilocycles and to interfere with WJZ within its protected 
contours (Tr. 399-412). 


233 


so as to permit the operation of Station KOB’ as proposed in the applica- 

14/ 

tions (Joint App. 66). — WJZ was not made a party to the hearing, 

2460 notwithstanding the Supreme Court’s ruling in the KOA case, 319 

U. S. 239 (1943). However, on petition, WJZ was permitted to inter¬ 
vene on June 28, 1944 (Joint App. 68-69). 

13. The hearing was originally scheduled to begin on July 10, 

1944. Pursuant to a petition filed by ABC the hearing was subsequently 
continued to October 10, 1944. Following the Commission’s action 
granting the continuance, KOB, on September 8, 1944, petitioned to 
have the hearing issues expanded to include an issue directing ABC to 
show cause why its license should not be further modified by requiring 
it to install a directional antenna (Tr. 438-443). The petition stated 
that ^Tt would not appear that such an order.... for the modification 
of the nighttime operation of WJZ could be accomplished under Section 
312 of the Communications Act of 1934, as amended, without first 
giving (WJZ) an opportunity to show cause as to why its nighttime opera¬ 
tion should not be modified. If this opportunity is not given ... in the 
instant proceeding, a further proceeding would be required ... ^’ (Tr. 
441-442). On September 14, 1944, ABC filed an opposition to the 
request that it be required to install a directional antenna. The opposi¬ 
tion pointed out that, if the Commission were to grant the petition, ex¬ 
tensive additional engineering work would be required, thereby neces- 

15/ 

sitating a postponement of the hearing (Tr. 449-455). — On September 18, 
1944, KOB filed an opposition to continuance of the hearing (Tr. 459- 
465), to which petitioner replied on September 22, 1944, saying that 

The issues were directed primarily to an evaluation of the 
service and interference conditions that would exist on KOB’s 
licensed assignment of 1030 kilocycles as compared to its 
applications for 770 kilocycles. 

15/ It was also pointed out, and a request was made, that if the 
Commission granted the petition similar issues should be 
included on 1030 kilocycles in line with the comparative 
purposes of the other hearing issues. 



prior to intervenor’s request that issues be included on directional 
antennas, petitioner ^^had no intention to seek further continuance in 
the matter^* (Tr. 474). 

14. In the meantime, on September 14, 1944, Station KXA, 

2461 Seattle, Washington, which was licensed for limited time operation 

on 770 kilocycles, petitioned to intervene in the proceeding on the ground 
that the proposed KOB operation would cause objectionable interference 
to 70, 525 persons within its protected contour (Tr. 444-447). Although 
KOB opposed this petition, the Commission, on September 19, 1944, 
granted leave to KXA to intervene (Joint App. 71). Three days later, 
on September 22, 1944, KXA petitioned to have the issues expanded 
to include an issue as to whether any other station would be adversely 
affected by the proposed operation of KOB (Tr. 471-472). 

15. On September 30,' 1944, with the hearing scheduled for 
October 10, 1944, and with no action yet having been taken on the 
various petitions to expand the issues, the Commission, on its own 
motion, continued the hearing to December 11, 1944 (Joint App. 71). 
Thereafter, on October 9, 1944, the Commission granted KOB^s petition 
to include issues on directional operation by ABC on 770 kilocycles, but 
denied ABC’s similar request for issues on directional antenna opera¬ 
tion on 1030 kilocycles and KXA’s petition to expand the issues (Tr. 
489-490-491). 

16. On November 25, 1944, ABC filed a petition asking the Com¬ 

mission to review its October 8, 1944 order and to continue the hearing 
for thirty days. The petition for continuance was based on the fact that 
ABC had retained new counsel on November 20, 1944 and that the Com¬ 
mission’s order expanding the issues had introduced new problems 
which required considerable additional preparation. The Commission 
denied ABC’s petition for review but continued the hearing to January 2, 
1945 (Tr. 538, 553-554 and 562). The hearing began on that day and 
the taking of testimony was completed on January 12, 1945 (Tr. 571- 
1871). . 
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The Clear Channel Proceeding 

17. Five weeks after the close of the hearing record on KOB*s 
applications for construction permit and license on 770 kilocycles, the 

Commission on February 20, 1945, issued an order initiating 
what has since become known as the Clear Channel Proceeding (Joint 
App. 76-78). The order placed in issue the appropriate classification 
of all clear channels. In the order and accompanying news release, 
the Commission pointed out that it had received applications requesting 
authority to break down Class I-A clear channels and also requesting 
authority by Class I-A stations to operate with power in excess of 
50, 000 watts. The order stated that the applications raised issues which 
could be considered more appropriately in a general hearing than in a 
hearing limited to particular applications. A further reason given for 
the hearing was that NARBA was due to expire on March 29, 1946, and 
it was desirable to determine what changes, if any, were necessary in 
the clear channel assignments prior to a renegotiation of the Treaty. 

The order announced that the hearing would begin on May 9, 1945; 
it clearly implied that the Commission considered the proceeding to be 
of overriding importance and that it would move exfseditiously in reaching 
a decision. 

18, In view of this development, ABC on March 23, 1945 filed a 
motion to postpone decision on KOB’s applications for construction permit 
and license on 770 kilocycles pending decision in the Clear Channel Pro¬ 
ceeding (Joint App. 79-81). The motion pointed out that the 770 kilo¬ 
cycles channel was part of the over-all clear channel problem and that 
any action which the Commission might take on the KOB applications 
would likely have to be considered ^ novo in the Clear Channel Pro¬ 
ceeding, thereby resulting in an unnecessary burden both on the Com¬ 
mission and on the parties. —^ 


16 / No specific action was ever taken by the Commission on this 
motion and it was rendered moot by subsequent occurrences. 
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19. At the time ABC filed the above motion to postpone decision, 
it expected, in accordance with the Commission’s announcement, that 
the Clear Channel Proceeding would begin on May 9, 1945, and that a 
decision would be reached expeditiously. However, in a series of 

orders issued during 1945, the Commission successively post¬ 
poned commencement on the. Clear Channel Proceeding to January 14, 

1946. It thus became apparent that decision would not be reached at 
an early date. In the interim, also, the war ended, thereby terminating 
the ban on new station construction. And during the Third Inter-American 
Radio Conference in Rio de Janeiro in September 1945, certain countries 
made clear their desire to obtain operating rights on some of the United 
States clear channel frequencies below 1000 kilocycles (Tr. 208l5). 

20. In view of the change in conditions during the seven months 
period since the filing of the March 23, 1945 petition, ABC, on October 29, 
1945, filed a petition for prompt decision in the hearing on the KOB 
applications for construction permit and license. The petition pointed 
out that the coitinued operation of KOB on 770 kilocycles, pursuant to the 
terms of the special service authorization, deprived a large segment 

of the American public of their only source of ABC’s programs; that 
KOB’s operation endangered the Class I-A status of 770 kilocycles by 
inviting demands from foreign countries for operation on the channel; 
and that the operation of KOB was unjust and unwarranted, violated the 
Communications Act, and was in reality a device to permit licensed 
operation without complying'with the licensing provisions of the Act. 

The petition also pointed out that ABC was engaged in the business of 
supplying programs to a national network and that the continued opera¬ 
tion of KOB on 770 kilocycles adversely affected its competitive position 
vis-a-vis the other national network organizations, which had far more 
clear channel facilities available to bring their programs to the American 
public (Tr. 2082-2093). Although KOB joined with ABC in the request 
for a prompt decision, the Commission on May 24, 1946 dismissed the 
petition without explanation (Joint App. 86). 
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2464 21. On February 1, 1946, the Commission issued an order which 

purported to dismiss all applications for fulltime operation on Class I-A 
channels pending a decision in the Clear Channel Piroceeding. In a 
supplementary public notice dated February 5, 1946, the Commission 
explained that the applications were dismissed beca,use they involved 
^Mirect conflicts’^ with the Commission’s rules in tliat they requested 
’’duplicate nighttime operation on channels reserved for the exclusive 
use of one station only. ” The notice also reminded applicants that 
’’pending applications inconsistent with the Commission’s Rules do not 
afford any equities or priorities on the frequency. ” (1 RR 53:902). 

22. Although squarely within its provisions, the foregoing order 
did not include the KOB applications. On February 14, 1946, ABC 
filed a petition in which it pointed out that the policy of the Commission 
should be one of general application and that principles of orderly process 
and uniform consideration of the same class of applications indicated 
that the KOB applications should be dismissed. This petition was denied 
(Joint App. 85-86). Subsequently, on August 9, 1946, the Commission 
released a statement intended to explain the pattern of special treatment 
afforded to KOB (Joint App. 86-88). The statement reviewed the KOB 
situation and concluded 

’’The frequency 770 kc under the Commission’s rules as 
presently written remains a I-A channel although KOB 
operates on it under a special service authorization, 
while 1030 kc under the Commission’s rules remains a 
I-B channel even though no other station operates on that 
frequency nighttime. An anomalous situation, therefore, 
exists so far as the frequencies 770 kc and 1030 kc are con¬ 
cerned. The Commission is desirous of resolving this 
situation as soon as possible but cannot do so effectively 
until after the conclusion of the clear channel hearing. 

’’Accordingly, it is proposed that the KOB applications 
and all other applications for operation on either 770 kc 
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or 1030 kc be put in the pending files, until after a 
decision in the clear channel hearing. ” (Joint App. 

87-88). 

As a result of this order, which was not opposed by KOB, its applications 
for license and construction permit on 770 kilocycles were removed 
from hearing status and placed in the pending files, where they have rested 
in inactivity for six years. In the meantime, the Commission has re¬ 
newed periodically the special service authorization of KOB on 770 
kilocycles. 

23. Hearings in the Clear Channel Proceediig l^egan in January, 

1946. Although, as the record of the proceeding shows, it was still 

expected in 1946, and even in 1947, that a comparatively expeditious 

decision would be reached, the taking of testimony was not completed 

until October 31, 1947. Despite the delays, the Commission indicated 

17/ 

in late 1947 that a decision would be reached in early 1948.— 

24. It soon became apparent, however, that the principal delay 
in the Clear Channel Proceeding was yet to be encountered. On Feb¬ 
ruary 26, 1948, a bill was introduced in the United States Senate (S. 2231, 
80th Cong. 2nd Sess.), providing for duplicate nighttime operation on 
clear channel frequencies and a limitation on power to 50, 000 watts, 

two of the principal issues in the Clear Channel Proceeding. Two days 
later, the Senate Committee requested the Commission to ^’reach no 
conclusion and take no action” in the Clear Channel Proceeding until 
hearings had been held on the bill. The Commission replied that it 
would comply with the Committee’s request (Hearings on S. 2231, pp. 
2-4). 

Vf ] Because of the time element, the Commission, on October 30, 

1947 notified participants that it would issue a final decision 
in lieu of a proposed decision; and in a memorandum opinion 
and order of December 30, 1947, it referred to ”the need to 
bring the extensive hearings to a speedy conclusion and to 
have a definite policy with respect to clear channel broad¬ 
casting ... enunciated as soon as possible. ” (FCC Mimeo. 

Nos. 13741 and 16068, Docket No. 6741). 
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25. Following the Commission’s release of August 9, 1946 placing 
the KOB applications in the pending files until decision in the Clear 

Channel Proceeding, ABC had patiently awaited a determination 
by the Commission which would resolve the ^’anomalous” situation on 
770 kilocycles and return WJZ to its class I-A status. The dangers 
to the national interest and to the private interest of WJZ inherent in 
the demands of other countries for Class I-A frequencies below 1000 
kilocycles, which had been responsible in part for ABC’s desire in 1945 
to obtain a prompt decision on KOB’s applications, had been alleviated 
through an interim agreement, entered into on February 25, 1946, ex¬ 
tending NARBA to March 29, 1949 (1 RR 41:31). However, in February, 
1948, with a May 1, 1948 deadline for transmitting proposals to other 
countries approaching, and with the Senate intervention on the horizon, 
it became apparent that ABC again would be forced to ask for Com¬ 
mission action in order to protect 770 kilocycles. On February 17, 

1948t, it petitioned for relief. The petition again pointed out the un¬ 
lawful operation of KOB on 770 kilocycles, the loss of ABC’s programs 
to extensive rural areas because of the interference caused by KOB, 
and the probable fact that KOB’s continued operation on 770 kilocycles 
would mean the loss of that frequency as a United States I-A channel 
at the forthcoming treaty conferences. 

26. One year passed without Commission action on the petition. 

In the meantime, because of continued delay in reaching a decision in 
the Clear Channel Proceeding, the NARBA conference was postponed. 
(Hearings, S. 2231, p. 4). On February 4, 1949, with the situation again 
becoming critical, ABC filed another petition entitled ’’Petition for 
Immediate Relief. ” In this petition, it again pointed out its continued 
aggrievement. Because its February 17, 1948 petition had not been 
acted on, ABC endeavored to force a determination by asking for action 
on the petition concurrently with, or before, action was taken on the 
then pending application for periodic extension of intsrvenor’s special 
service authorization. In a Memorandum Opinion and Order dated 
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March 24, 1949, the Commission denied the relief requested in 
both the February 17, 1948 and February 14, 1949 petitions and ex¬ 
tended the special service authorization (Joint App, 88-94). The 
Memorandum Opinion and Order stated: 

”We are aware that the present situation on 770 kc is highly 
undesirable and should, be resolved as soon as possible. 

We remain of the opinion, however, that no satisfactory 
solution can be reached until after a determination in 
the Clear Channel Hearing. The latter proceeding in¬ 
volves the future classification of all of the clear channels 
whereas the instant proceeding involves the classification 
of only one such channel. We think it obviously undesirable 
to attempt a determination of the issues in the Clear Channel 
Hearing piecemeal. It is likewise obvious that any decision 
in the instant case might be rendered a nullity by an in¬ 
compatible determinatioi in the Clear Channel case. In 
view of the very long delays which have already occurred 
in this case, it does not appear that an immediate decision 
is of transcendent importance ... 

'’There remains to consider KOB's aplication for extension 
of its special service authorization on 770 kc. We believe 
that this operation should be permitted to continue until 
the problems raised by this case can be fully resolved. 

In view of the long continued operation of KOB on 770 
kc, we can see no reason for its immediate removal to 
a different frequency. Furthermore, until a final 
decision is reached in this case, any alternative assign¬ 
ment for KOB would necessarily be temporary in nature, 
and would only complicate what is already an unsatis¬ 
factory situation. ” (Joint App. 92, 93). 

27. Approximately two months later, on May 20, 1949, ABC filed 
another pleading, which included a motion to dismiss the KOB applications 
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for construction permit and license on 770 kilocycles (Tr. 2264-2277). 
This petition showed that because of procedural inadequacies, as well 
as staleness of the record, it would not be possible for the Commission 
to reach a decision on the KOB applications without a complete new 
hearing, and, therefore, that no purpose would be served by treating 
the KOB applications in a different manner than all similar applications. 
This petition was summarily denied by the Commission under date of 
June 1, 1949 (Joint App. 94-96). In its Memorandum Opinion and Order 
the Commission said: ^’Regardless of such merit as petitioner’s first 
two arguments may have, we are of the opinion that a decision as to what 
further hearing or other proceeding may be necessary in order to permit 
a final determination with respect to a permanent assignment for 
Station KOB can best be made after a final decision in the Clear Channel 
Proceeding. ” (Joint App. 95). 

ABC’s Opposition to Further Extensions of SSA 
28. Although ABC from the outset had repeatedly and consistently 
made clear its position that KOB’s special service authorization was un¬ 
lawful and in reality a device to permit regular licensed operation without 
complying with the terms of the Communications Act governing the 
issuance of licenses, it did not, prior to August 23, 1949, petition to 
deny the periodic extensions granted by the Commission. It refrained 
from doing so during the war years because of assurance that KOB*s 
operation on 770 kilocycles was a temporary measure only for the 
duration of the wartime freeze on construction. Following the war, 
it also refrained in the belief, first, that a speedy decision would be 
reached on the KOB applications for construction permit and license, 
and later, when the Commission placed those applications in the pending 
file and made the hearing thereon subordinate to the Clear Channel Pro¬ 
ceeding, that a speedy decision would be reached in that Proceeding. 
However, after the Commission’s decision of March 24 and June 1, 

1949, holding that, regardless of the merits of ABC’s position, the 
Commission would not consider termination of the special service 
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authorization until a decision'was reached in the Clear Channel Pro¬ 
ceeding, and with indefinite further delay in that Proceeding apparent, 
it became obvious to ABC that it had no alternative but to attack the 
legality of the special service authorization on the occasion of the next 
application for its extenstion. —^ Therefore, on August 23, 1949, 
petitioner filed a motion to deny the then pending application by KOB 
for extension of its special service authorization (Joint App. 96-102). 

29. Oral argument on the motion was held before the Commission 
on September 12, 1949 (Joint App. 108-164). In the argument, ABC 
pointed out that extension of authorization to KOB to operate on 770 kilo¬ 
cycles would be contrary to the Communications Act and the Commission's 
rules: That the special service authorization was in reality a device to 
permit licensed operation without compliance with the Communications 
Act; that extension of the special service authorization would result 
in modification of WJZ^s license without affording WJZ notice in writing 
and the opportunity to be heard required by Sections 303(f) and 312(b) of 
the Communications Act and the decision of the Supreme Court in the 
KOA case; that extension of the special service authorization would be 

1f8/ The decision to petition for denial of further extensions of the 

special service authorizations was also dictated by the continued 
demands of foreign countries for United States Class I-A clear 
channels below 1000 kilocycles; by the action of the Senate Com¬ 
mittee on Interstate and Foreign Commerce following hearings on 
S. 2231, in advising the Commission that a decision in the Clear 
Channel Proceeding should not be reached until after a new NARBA 
had been agreed to by the nations and ratified by the Senate and 
that the issues in the Proceeding should be determined by Congress 
rather than by the Commission (Senate Report No. 49, 81st Cong., 
1st Sess.); and by a public statement of one of the Commissioners 
that the long delay in reaching a decision in the Clear Channel 
Proceeding had resulted in staleness of the record which might 
require* a rehearing of the entire Proceeding before a decision 
could be reached (Hrgs. of Sen. Int. & For. Com. Comm, on 
the renomination of E. M. Webster as Commissioner, July 9, 

1949, pp. 225-269). 
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contrary to Section 307(b) of the Communications Act; that it would not be 
in the public interest; that it would be contrary to tfcie national interest; 
and that KOB should be returned to its licensed frequency of 1030 kilo¬ 
cycles. In a Memorandum Opinion and Order issued on December 14, 

1949, the Commission denied the motion and again extended the special 

19/ 

service authorization. — The memorandum opinion stated that: 
^’Upon consideration of all the facts we are of the opinion that the status 
quo should be maintained. A change in the KOB frequency, which could 
only be another temporary expedient, should not be undertaken in the 
abisence of a compelling reason; and we find no such reason here. ” 

(Joint App. 172-173). 

Court Reversal of Commission's Actions 
30. Following this action by the Commission, ABC sought appellate 
review in the United States Court of Appeals for the District of Columbia 
Circuit (Nos. 10496, 10570), contending that the extensions of KOB’s 
special service authorization on 770 kc were erroneous, arbitrary, 
capricious and contrary to law for each of the following reasons: 

a. They are beyond the statutory authority of the 
Commission in that KOB’s special service authorization 
is in reality a device to permit licensed operation without 
complying with the licensing requirements of Sections 303, 

307, 308, 309, 312 and 319 of the Communications Act. 


T97 The periodic extensions of the special service authorization have 
been for periods to the end of KOB’s regular license period on 
1030 kilocycles or until decision on the KOB applications for 
construction permit and license on 770 kilocycles, whichever 
is sooner. KOB has been placed on temporary (usually 90 days) 
extensions on its regular license on 1030 kilocycles pending 
Commission determination of complaints by the former Governor 
of New Mexico that its license should not be renewed because 
of violations of Commission regulations on matters not perti¬ 
nent to these appeals. For this reason, the extensions of special 
service authorizations have been restricted to short periods not 
in excess of the terms of the temporary licenses. 


b. They modify WJZ^s license, without a hearing or notice 
to ABC, in violation of Sections 312(b) and 303(f) of the Com¬ 
munications Act and the Supreme Court’s decision in Federal 
Communications Commission v. National Broadcasting Company, 
Inc., 319 U.S. 239 (1943). 

2471 c. They deny ABC an opportunity to be heard, in violation 

of Sections 1. 382, 1. 385, 1. 387, 1. 388 and 1. 390 of the Com¬ 
mission’s Rules and Regulations. 

d. They fail to give effect to the provisions of Sections 
303(g) and 307(b) of the Communicaticxis Act and 3. 24 of the 
Commission’s Rules and Regulations, since they cause ob¬ 
jectionable interference to more than 98% of WJZ’s licensed 
service area and do not constitute a fair, efficient, and equitable 
use of the class 1-A clear channel 770 kilocycles. 

e. They are not supported by evidence or findings. 

f. They fail to give effect to the Commission’s 
policies of ^Tostering competition in the rendition of 
program service and of avoiding wasteful duplication 
of program services. 

g. They are contrary to action taken by the Com¬ 
mission in other similar and identical situations. 

31. In a decisiai announced July 19, 1951 the Court of Appeals 
held that the Commission’s orders contravened express requirements 
of the Communications Act and remanded the cases to this Commission 
for further action not inconsistent with the Court’s opinion. In perti¬ 
nent part the Court said: 

It will be recalled that in 1941, when the Commission first 
issued what it denominated a "special temporary service 
authorization" to KOB to operate on 770 kilocycles, the 
Commission said in overruling WJZ’s request for a hearing 
that the authorization was "temporary", for the purpose of 
ascertaining "by actual operation on a temporary basis what 
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facilities to be used by Station KOB on a regular basis would 
best serve public interest, convenience and necessity. "... 

Were the original authorization here in issue, there 
would appear to be little difficulty .... While the burden 
would have been on the Commission, if its action had been 
challenged, to justify^ its original failure to grant a full 
hearing, we think that under the circumstances as they 
existed in 1941 the Commission might well have succeeded 
in sustaining that action. 

But the propriety or impropriety of issuing the original 
special service authorization is not the question before us. 
The question with which we are primarily concerned is 
whether, almost ten years after the first temporary 
license for a six months period was issued, and after 
similar license successively have been issued to permit 
operation over that long span of time, the Commission can 
still limit hearings on the renewals to the summary pro¬ 
cedure which it originally followed. The Commission 
argues that the American Broadcasting Company has 
waived any such claim of error because it did not appear 
from the original grants. The very expression of this 
argument demonstrates its untenability. The original 
grants involved no more than temporary authorizations 
which expressly, and under the circumstances of their 
issuance, negated the idea that they would continue for 
any substantial period of time, or that the American 
Broadcasting Company would not have the right to a 
hearing at a later date. No one contemplated the 
long delay which has since occurred. . . . 

Turning to the question whether the proceedings 
before the Commission on the two authorizations now here 
on appeal satisfy the requirements of section 312(b), 
we must answer that question in the negative. There 
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comes a point when what has been designated a ^^temporary 
measure’^ lasts for so long, and shows so little sign of being 
terminated in the foreseeable future, that to continue to 
categorize it as "temporary” is to ignore the realities of 
the situation. A license itself, under the Act, can only be 
granted for three years duration. Thus, the special 
service authorizations here in question have lasted for 
almost three times the term of the modifying license which 
was held invalid in the KOA case. 

We cannot agree that the Commission can maintain 
the status quo indefinitely and in effect semi-permanently 
by offering the argument that the ultimate determination 
of KOB^s status must depend upon the outcome of the clear 
channel proceedings. It is true that those proceedings may 
ultimately lead to very different conclusions regarding KOB 
than those which might be reached in this case. And that 
in turn might result in KOB having to incur additional ex¬ 
penses and frequency changes. But even if this would have 
been a valid argument in 1945, when the clear channel pro¬ 
ceedings were first commenced, it cannot be controlling 
now. Until that time delay had been due primarily to the 
war, and all parties had acquiesced. Further, it then ap¬ 
peared that the clear channel proceedings would be disposed 
of promptly. But that is not the situation now before us. 

The Commission has made no showing of even a reasonable 
possibility that the clear channel proceedings will be com¬ 
pleted shortly. And apparently it has conducted no further 
tests to determine where KOB should be located. WJZ has 
thus been required to bear a large part of the loss resultant 
from the original NARBA treaty arrangement eliminating 
frequency 1180. Interference caused by the operation of 
KOB causes the loss of approximately 23, 000,000 possible 
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listeners to WJZ. The Commission has in effect permitted this sub¬ 
stantial loss to occur and to continue. 

We recognize that the Commission's task is most difficult. 

The vast number of complex problems in radio, television, and 
wire communications imposes a heavy burden—often presenting 
situations well-nigh impossible of solution. And of course the 
courts cannot compel solutions where none exist. But on occasion 
the courts must act to make certain that what can be done is done. 
Agency inaction can be as harmful as wrong action. The Commission 
cannot, by its delay, substantially nullify rights which the Act 
confers, though it preserves them in form. Astoacker Radio 
Corp. V. Federal Communications Commission, 1945, 326 U. S. 

327, 334, 66 S. Ct. 148, 90 L. Ed. 108. "Proper administration 
of the law by governmental agencies such as the Communications 
Commission requires careful observance of the procedures 
established by Congress. For the protection of the people 
generally, to say nothing of the agencies themselves, convenience 
of administration cannot be permitted to justify noncompliance 
with the law, or the substitution of fiat for adjudication. " 

Heitmeyer v. Federal Communications Commission, 68 App. 

D. C. 180, 189, 95 F. 2d 91, 100. There would appear to be 
many possibilities for action in this case. The Commission 
has never made a determination based upon a thorough study 
of those possibilities. We think it is incumbent upon the 
Commission so to do. Whether it would reach the same or 
a different conclusion upon a proper hearing is something 
about which we need not speculate. 

« • • 

Reversal, without more, will not meet the needs of 
this case. For KOB has been operating on the frequency of 
770 kilocycles for ten years. And there may be some doubt 
as to whether it can feasibly be returned to operation on its 
licensed frequency of 1030 kilocycles, since station WBZ, 
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Boston, withdrew opposition to that grant on the under¬ 
standing that it was a temporary, stop-gap measure. 

Certainly KOB should not be forced off the air or unduly 
compelled to limit service. An immediate withdrawal 
of its special service authorizations might well produce 
that result. Accordingly, greater flexibility is necessary 
in disposing of this case. . . . We think the Commission 
should be given an opportunity to consider anew the difficult 
practical problem which confronts it. If appropriate pro¬ 
ceedings are promptly begun and expeditiously carried 
forward, we would not regard it as inconsistent with our 
holding here if the Commission were to preserve the 
status quo for such reasonable period as may be necessary 
to make ^'a valid determination . . . with all deliberate 
speed. ” 

• • • 

Accordingly, we reverse the orders of the Com¬ 
mission and remand the cases for action not inconsistent 
with this opinion. 

Subsequent Developments 

32. After the issuance of the Courtis mandate, conferences 
were held with the Commission's staff in which counsel for ABC, KOB, 
and WBZ participated. Extensive memoranda, including engineering 
data, were submitted to the Commission by the interested parties. 

A merican Broadcasting Company showed that it is entirely feasible for 
KOB to return immediately to its licensed frequency of 1030 kc with the 

power specified in the present license (lOkw) and that even greater 

20 / 

power might be usable under a temporary SSA. — It was shown that this 

20/ As one of the judges of the Court of Appeals observed during 
oral argument, since WJZ has been forced to suffer inter¬ 
ference for 10 years, it might be no more than fair that some 
other station be required to endure this burden while the Com¬ 
mission untangled the present ”snarr\ 
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could be accomplished without a change in existing rules and without 
prejudging the clear channel proceeding, inasmuch as 1030 kc (on 
which KOB and WBZ are both licensed) is a Class 1-B frequency and 
therefore available for simultaneous operation by KOB and WBZ with¬ 
out change in existing rules or policies. 

33. As a more permanent solution, ABC submitted exhibits 
showing four possible simultaneous operating conditions for WBZ 
and KOB on 1030 kc (see attached engineering exhibits prepared by 
Dr. Frank Kear on behalf of ABC, and labeled Appendix A). The 
third of these (Case HI) would permit both KOB and WBZ to operate 
with 50 kw day and night, each using a simple two-element directional 
pattern nighttime. That proposal has the following advantages: 

1. Both WBZ and KOB could use their present sites; 
KOB would merely have to add one tower and WBZ would 
simply move one tower. 

2. The total population that would be served by 
WBZ within its groundwave coverage would not be substan¬ 
tially changed over that which it now serves and it would 
be more extensive than if WBZ and KOB were to give each 
other complete Class 1-B protection. 

3. By changing its directional pattern WBZA, 
Springfield, Massachusetts, which is synchronized with 
WBZ, will fill in an area in which WBZ will lose ground- 
wave service. (Consideration might also be given to 
permitting WBZA to increase power to 5000 watts.) 

4. WBZ*s skywave service would be more extensive 
than if KOB and WBZ were to protect each other completely 
as Class 1-Bs. (There are precedents, e. g., WTIC and 
KRLD on 1080 kc, for stations operating on Class 1-B 
frequencies without affording each other full theoretical 
Class 1-B protection). 

5. KDKA (Pittsburgh, 1020 kc, 50 lew) and KYW 
(Philadelphia, 1060 kc, 50 kw), both owned by the same 
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company that owns WBZ and both affiliated with the same 
national network, provide sky wave service to the area 
that would lose WBZ sk3nvave service from the change in 
its directional antenna. 

6. KOB would have substantially the same night¬ 
time groundwave coverage as it now has on its 770 kc SSA. 

34, More than twelve months elapsed after this material 
was submitted before the Commission took any formal action, 
except to grant three further extensions of KOB^s SSA on 770 kc 
over WJZ^s objections. Finally, some fourteen months after the 
Court of Appeals directed the Commission to ^’promptly'^ resolve 

the 770-1030 kc problem, the Commission on September 30, released 
October 1, 1952, extended KOB*s SSA operation for another six 
months on 770 kc and removed from the pending file ^^for prompt 
consideration and action” the stale record made in January 1945. 
Elsewhere in the order the Commission itself recognized that it 
cannot be stated at this moment ”that the record in this case 
provides a basis for the satisfactory permanent assignment for 
KOB” (para. 6; cf. para. 10). 

Immediate Permanent Solution for KOB Not Feasible 

35. For eleven years WJZ has been deprived of 23, 000,000 
potential listeners, notwithstanding repeated assurances from 

this Commission that KOB’s operation on 770 kc was purely 
”temporary” in character. KOB was originally placed on 770 kc 
by the Commission on its own motion, without any written appli¬ 
cation therefor, without notice to WJZ and without affording 
WJZ an opportimity to be heard. In each of these particulars 
the Commission’s action contravened safeguards afforded existing 
licensees by the Communications Act, the Commission’s Rules and 
Regulations, and court decisions. KOB has been continued on 
770 kc since August 1949 despite repeated and proper objections 
of ABC, and the Court of Appeals has so held. It has received 
three extensions of its SSA subsequent to the Court’s decision 
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reversing earlier extensions of the SSA. It has now been granted 
a fourth extension (6 months) with a promise that a hearing 
record made in 1945 will be given ’^prompt consideration” with a 
view to issuing a ^proposed decision” U it is subsequently found 
that the existing record so warrants. 

36. Any realistic appraisal of the legal "snarls” now 
confronting the Commission because of "anomolous”, "illegal”, 
and "exceptional” actions taken during the past eleven years, 
as recounted in the foregoing pages, warrants only one conclu¬ 
sion - that the actions taken by the Commission on September 30, 
1952, unless rectified on this petition for rehearing or by the 
courts , can only result in more delays during which time the 
Commission will continue KOB on 770 kc to the further injury of 
WJZ. Assuming that a proposed decision were released by January 
1, 1953 (an optimistic assumption with the Commission’s present 
work load), the parties would have twenty days (with possible 
extensions) to file exceptions and request oral argument. 

Normally oral arguments are not held for several months after 
exceptions are filed. Thus, a "final” decision could scarcely 

be expected prior to the summer of 1953. Court review would 
take at least another year (the last appeal having consumed 
2477 eighteen months). Hence, the Commission’s actions of 

September 30, 1952 have the effect of continuing KOB on 770 kc 
until well into 1954, with the grave danger that a decision would be 
predicated on a record which is hopelessly deficient through lapse 
of time, intervening court decisions, and change of circumstances 
now to be discussed. 

37. To begin with, and notwithstanding the Supreme 
Court’s decision in the KOA case, WJZ was not made a party to 
the original application by KOB for a construction permit and 
license on 770 kc, a Class 1-A channel duly licensed to WJZ. 
Although WJZ was subsequently permitted to intervene, to protect 
rights accorded it by section 312(a) of the Communications Act, 
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Section 3. 22(a) of the Commission’s Rules, and provisions of 
international agreements, it has been treated more as an inter¬ 
loper than the real party in interest. KOB’s petition to enlarge 
the issues to show what services would be provided if WJZ went 
directional on 770 kc was allowed, but corresponding requests 
by WJZ to show what could be similarly accomplished on KOB’s 
licensed channel of 1030 kc were denied. What is most significant 
is the fact that the Commission, subsequent to the 1945 hearing 
on 770 kc, has adopted new second hour skywave curves. The 
entire 1945 record showing the interference to and from WJZ 
and KOB is predicated on engineering curves no longer valid and 
concededly inaccurate. While the 1945 record is replete with 
sk 5 rwave recordings, WJZ vigorously challenged those measurements 
and KOB’s ’’piece-meal” attempt to modify the Commission’s 
skywave curves. The Commission has uniformly refused to give 
effect to recordings of nighttime skywave field intensities, stating 
that ’’measurements of this nature are not proper for consideration 
in connection with the prosecution of an individual application, 
whether for consideration by the staff without a hearing or in a 
hearing on such application. We believe the place for submission of 
2478 such measurements to be in a general rule-making procedure. ” 

WPAT, 4 R. R. 1247; see also KSGM , 7R. R. 281. Furthermore, 
at the time the record in these cases was made in January 1945, 
there were approximately nine hundred AM stations on the air. 

Today there are more than 2300 AM stations in operation, plus 
some six himdred FM and more than one hundred television stations. 

In the 1945 hearing ABC was not permitted to show that the areas 
which KOB would serve on 770 kc receive ten or more NBC secondary 
sk 5 rwave services. KOB is an NBC affiliate. Its nighttime operation 
on 770 kc would largely duplicate other stations on which NBC programs 
can be heard. In contrast, in a large part of the area which WJZ 
loses because of KOB’s SSA, the programs of ABC are available from 
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only one other intermittent source (see attached Appendix A showing 
duplication of NBC and CBS signals in the area which KOB proposes 
to serve on 770 kc.). Since the 1945 record was compiled, the 
Court of Appeals in the Lubbock (85 App. D. C. 48), Easton (87 App. 

D. C. 344), and Democrat Printing (7 R. R. 2137) cases has made 
it clear that other program services in the area which an existing 
licensee will lose is a factor of prime importance in Section 312(b) 
adjudications. None of the aforementioned data is in the instant 
record and on the basis of which the Commission now announces that 
it hopes to issue a ^’proposed decision”. Even the Commission it¬ 
self recognizes that the record may be so stale or so inadequate as 
not to afford the basis of a ^permanent” solution for KOB (para. 6, 
para. 10). In fact, one of the Commissioners officially advised 
Congress in 1949 that the Clear Channel record closed only two and 
one-half years previously, because of changed conditions, might 
require a rehearing of the entire proceeding (Hearings of Sen. Int. 

& For. Comm. Comm. July 9, 1949, pp. 225-229). Here, almost 
eight years have elapsed since the KDB hearing on its 770 kc 
application was closed. 

2479 39. ABC is of the firm view that no decision favorable to 

KOB, based on the present record, could stand the test of appellate 
review. In this connection, it is very significant that KOB, in 
pleadings served on counsel for ABC on September 30, 1952 (but 
not officially filed because of the Commission’s releases of the 
same date), recognized that the 1945 record is inadequate and out 
of date. In that served but unfiled pleading KOB asked ”(1) that 
the Commission reopen the record in the above-entitled Docket Nos. 
6584 and 6585 for the purpose of bringing the record therein up to date , 
and (2) designate for hearing consolidated with the same proceeding 
the pending application of petitioner [ KOB] for extension of special 
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21 / 

service authorization. File No. BSSA-275 . . . — This pleading 

can only be construed as a recognition on KOB’s part that a further 
hearing will be necessary to bring the 1945 record up to date. 

KOB made much of the fact that ABC has heretofore so asserted 
(and we continue so to assert). This pleading is a further recog¬ 
nition by KOB that it construes the court’s mandate to require a 
hearing on the instant request for further extension of its SSA. 

In that served but unfiled pleading KOB stated: ’’The Court’s 
opinion makes clear that Station WJZ is entitled to a hearing 
before substantial extensions of special service authorization 
to Station KOB. ” Thus, the Commission’s astounding actions 
of September 30, 1952 extending the SSA on 770 kc for another 
six months (without even ordering a hearing thereon) and in 
deciding to base a ’’proposed decision” on a record hopelessly 
out of date contravenes even KOB’s construction of the Court’s 
mandate and the requirements of due process. 

40. If a private party were to treat a mandatory injunction, 
as this Commission has treated the mandate of the Court of Appeals, 

his action would border on the contumacious. These actions 
of September 30, 1952 are not the type of ”relief” the court found 
ABC was entitled to when it remanded previous extensions of the 
SSA to the Commission on July 19, 1951 for further proceedings 
not inconsistent with the Court’s opinion. If the actions here 
complained of had been taken fourteen months earlier, immediately 
following the mandate, they might have had some color of justification. 
Certainly, we would have been fourteen months further along and 
perhaps the Commission itself would have realized by this time, 
as do KOB and WJZ, that the 1945 record is hopelessly inadequate, 
and that some other approach is required. The September 30, 1952 
orders can only continue the status quo indefinitely and result in 
further unauthorized extensions of KOB’s SSA to the prejudice of WJZ. 

^1 / AjLopy of this pleading served by KOB on counsel for WJZ, 

but not officially filed with the Commission, is attached as 

Appendix B. 
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41. If the Commission’s proposed procedure of September 30, 
1952, with interim extensions of KOB on 770 kc, were the only legally 
feasible solution, its actions might be deemed not disrespectful of 
the court’s mandate. However, other interim relief is entirely 
feasible, while a permanent solution is being worked out in a proceed¬ 
ing which would conform to the requirements of due process and safe¬ 
guard the public interest. KOB is duly and regularly licensed on 
1030 kc, a 1-B frequency. WBZ has never protested, within the 
thirty days allowed, the issuance of KOB’s periodic renewals on 
1030 kc. 1030 kc is a 1-B channel and WBZ has only 1-B status on 
that channel. Contrary to KOB’s assertions, the recent McFarland 
amendments do not preclude the Commission from terminating the 
SSA on 770 kc at any time. FCC Form 317, on which requests for 
SSAs must be filed, contains an express representation and agreement 
by the applicant that the instrument of authorization therein requested 
’’will be subject to cancellation by the Commission at any time without 
notice or hearing^’ (paragraph 10). KOB having accepted the instrument 
2481 under these terms would not be a ’’person aggrieved” if the 

Commission were to refuse to grant a further extension. Crosley 
Corporation v. F.C.C ., 70 App. D. C. 312, 106 F. 2d 833 (1939), 
cert. den. 308 U. S. 605 (1940). The recently amended Section 307(d) 
of the Communications Act stating that pending a final decision on a 
renewal application ’’the Commission shall continue such license 
in effect” has no applicability to the instant situation. There is no 
proposal here to take KOB off the air. KOB has a regular license 
on 1030 kc. It is this license which Section 307(d) protects. By its 
very terms, consented and agreed to by KOB, the SSA for temporary 
operation is terminable by the Commission at will, without prior 
notice or hearing. KOB is estopped to contend otherwise. Petitioner 
has reason to believe, from the dissenting opinion of Commissioner 
Webster, an engineering member of the Commission, that the 
Commission’s own attorneys are of the view that KOB’s special 
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service authorization can be immediately terminated (with a few 
days extension for adjustment purposes) and that KOB can be 
legally ordered to return forthwith to its licensed frequency of 
1030 kc while the Commission works out a more permanent 
solution. With that view petitioner fully concurs. 

42. The Commission’s action in granting KOB periodic 
extensions of special service authorization to operate on 770 kilo¬ 
cycles has also resulted in an avoidance by the Commission of the 
mandate contained in Section 307(b) of the Act that the Commission, 
^^ insofar .as there is demand for the same . . . make such distri¬ 
bution of licenses, frequencies, hours of operation, and of power 
among the several states and communities as to provide a fair, 
efficient and equitable distribution of radio service to each of the 
same. The special treatment which the Commission has accorded 
KOB on 770 kilocycles has artificially restricted the "demand^^ 
contemplated by Section 307(b). All applications for operation on 
2482 770 kilocycles by applicants other than intervenor have been 

either dismissed or placed in the pending files, thereby denying 
to them the right to apply for the frequency while, at the same 
time, continuing intervener’s unlawful operation thereon (Joint 
App. 86-88). The unequal treatment is further evidenced by the 
Commission’s action dismissing applications for fulltime use of 
all other Class I-A frequencies until decision is reached in the 
Clear Channel Proceeding, but excepting intervenor’s application 
because of what the Commission has classified as an ^'anomalous 
situation” (Joint App. 87). By its recourse to "special service 
authorization” procedure, available only to existing licensees, the 
Commission has further restricted "demand. ” It is the clear intent 
of the Act, that if facilities are available to one, they should be 
available to all, and that where competing applications are filed 
the Commission should select the best qualified applicant after 
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a comparative hearing. Ashbacker v. Federal Communications 
Commission , 326 U. S. 327 (1945); Federal Communications Commis¬ 
sion V. Sanders , 309 U. S. 470 (1940). 

43. In its mandate in this case, the Court did not direct 
the Commission to alter its basic policy announced in 1945 that no 
more clear channels were to be broken down until the overall problem 
had been resolved in a general hearing. During the past 7 years scores 
of applications to duplicate clear channel frequencies have been dis¬ 
missed and untold hundreds have not been filed in reliance on that 
policy. If 770 kc were to be broken down, potential applicants in 

the Pacific Southwest and the Pacific Northwest could rightly assume 
that they would be given opportunity to apply for the frequency and 
would not be confronted with a fait accompli - a prior adjudication 
that the frequency would necessarily go to KOB. The fact that an 
obsolete record was made in 1945 does not alter the situation. At 
least the Commission has so held in connection with television records 
2483 made in San Francisco, Milwaukee, and other cities prior to 

the institution of its general hearing on tropospheric interference. 

Josh L. Horne , 5R. R. 1420 (1950); see also KLKC , Parsons, Kansas, 
FCC Public Notice 4912 (January 5, 1950); and KPRS , Olathe, Kansas, 
FCC Public Notice 51165 (July 6, 1950). Notwithstanding such 
practice it has proceeded on an entirely different t»asis here. 

Immediate and Permanent Solutions 

44. In his dissenting opinion Commissioner Webster recog¬ 
nized that no permanent solution could be effected unless and until 
the Commission cuts the Gordian knot and ceases to treat KOB as an 
^’anomalous situation. The first step, dictated by all other 
precedents of the Commission, is to order KOB to return immediately 
to its licensed frequency of 1030 kc. To that end the 6 months’ 
extension granted September 30 should be set aside and a brief 
extension for minor transmitter adjustments (48 hours) should be 
granted so as to permit KOB to make arrangements to resume 


258 


operations on 1030 kc. If KOB wishes in the interval to request an 
SSA for more power on 1030 kc (50 kw day and 25 night) while a more 
permanent solution is being worked out on that channel, the Court 
opinion of July 19, 1951 makes it clear that the Commission has 
adequate legal authority to grant such relief ^’temporarily” even 
over WBZ^s protest. 

45. The second step by v^ch the Commission could provide 
a legal, workable, and more permanent solution (pending the out¬ 
come of the Clear Channel decision) would be to order KOB and 
WBZ to show cause why they should not modify their operations to 
provide substantial protection to each other on 1030 kc in accordance 
with Case III outlined in Appendix A. Both WBZ and KOB would in 
this way be able to serve substantially the same areas they now serve. 
The costs to KOB of adding one tower and to WBZ of moving one 
tower would be insignificant compared with losses which KOB’s 
illegal operation has caused WJZ over the past 11 years. Such 
2484 operation on 1030 kc would be in accordance with all Com¬ 

mission rules and would not require further ’’exceptional” action. 

It would not prejudge the Clear Channel case. It would carry 

out the Court’s mandate calling for a prompt solution expeditiously 

reached. 

WHEREFORE, the premises considered, petitioner protests 
and requests reconsideration of the Commission’s action of 
September 30, released October 1, 1952, to the end (1) that the 
6 months’ extension of the SSA on 770 kc be set aside; (2) that 
KOB be ordered forthwith to return to its licensed frequency of 
1030 kc (with such extension for 48 hours on 770 kc as may be 
needed to adjust KOB’s transmitter); (3) that the 770 kc record 
compiled in 1945 be dismissed or returned to the pending file 
to await a decision in the Clear Channel proceeding; and (4) 


that KOB and WBZ be ordered to show cause why they should not 
afford each other substantial protection on 1030 kc in accordance 
with suggestions outlined in Case III (Appendix A). 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY, INC. 

s/ Geraldjjie ^ Zorbaugh 

Acting General Attorney 

s/ James A. McKenna, Jr. 

s/ Vernon L. Wilkinson 

Its Attorneys 

October 21, 1952 
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A F FIDAVIT 

STATE OF NEW YORK ) 

i ss 

GERALDINE B. ZORBAUGH says that she is Secretary and 
Acting General Attorney of American Broadcasting Company, Inc., 
the protesting party. She has read and knows the contents qf 
the protest, including the attached appendices; to the best of her 
knowledge and belief the facts therein stated are true. 


s/ Geraldine B. Zorbaugh 


Subscribed and sworn to 
before me this 2l^t day 
of October, 1952. 

s/ Lorane M. Schiff 

Notary Public, State of New York 
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2510 PETITION FOR RELIEF 

Comes now ALBUQUERQUE BROADCASTING COMPANY (NSL), 
by and through its attorneys, and respectfully petitions the Com¬ 
mission for relief as follows: (1) that the Commission reopen the 
record in the above-entitled Dockets Nos. 6584 and 6585 for the purpose 
of bringing the record therein up to date, and (2) designate for hearing 
consolidated with the same proceeding the pending application of 
petitioner for extension of special service authorization. File No. 
BSSA-275, the existing special service authorization, File No. BSSA- 
273, to be continued in effect by the Commission pending the hearing 
and final decision on application BSSA-275. In support thereof, 
petitioner respectfully shows as follows: 

1. Albuquerque Broadcasting Company (NSL) (referred to 
herein as Station KOB) operates on 770 kc with 50 kw power day and 
25 kw power night, pursuant to special service aithorization (File No. 
B5-MSSA-5) granted by the Commission November 25, 1941, and to 
subsequent extensions by the Commission of that authorization. The 
latest extension of special service authorization (File No. BSSA-273) 
was granted by the Commission August 28, 1952, for the period 
ending October 1, 1952, and there is now pending before the Com¬ 
mission an application for a further extension thereof. File No. 
BSSA-275. Station KOB has been in operation since 1922. In 1928 

2511 the Federal Radio Commission assigned the frequency 1180 kc 
with power of 10 kw to Station KOB, and in 1940 the Federal Com- 
mimications Commission issued a construction permit to Station KOB 
permitting it to increase power to 50 kw and designating it as a 
Class I station. However, in 1941, pursuant to a treaty between the 
United States and other North American countries (North American 
Regional Broadcasting Agreement) the frequency 1180 kc became 
unavailable to Station KOB. The Commission thereupon proposed to 
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assign Station KOB to the frequency 1030 kc with 50 kw power to which 
assignment Station WBZ, licensed to Westinghouse Radio Stations, Inc., 
at Boston, Massachusetts, as a Class I-A station on that frequency, 
objected, After a study of another frequency, which was found not to 
be feasible, the Commission in February 1941, proposed to assign 
to Station KOB 1030 kc with 10 kw power, and provided for an increase 
to 50 kw on construction of a directional antenna and proof of per¬ 
formance. To this proposal, both Stations KOB and WBZ objected, 
but the objections were withdrawn when it was made clear by the 
Commission that the assignment of 1030 kc to Station KOB was a 
temporary one. Station KOB was thereupon licensed for 1030 kc, 

10 kw, unlimited time, which are the facilities presently specified 
in its existing license, but which Station KOB has never accepted as a 
regular assignment. 

2. The above-entitled applications of Station KOB, File No. 
B5-MP-1738 (Docket No. 6584), and File Nos. B5-L-1799 and 
B5-Z-1583 (Docket No. 6585) request a construction permit to change 
facilities to 770 kc, 50 kw, unlimited time, and a license to cover 
said construction permit and authority to determine operating power 
by the direct method, respectively, which applications were designated 
for hearing by the Commission on March 28, 1944. These applications 
were filed by Station KOB to permit regularly licensed operation on 
770 kc in lieu of operation under special service authorization. The 
hearing on these applications was held by the Commission, commencing 
January 2, 1945, and ending January 12, 1945, but the Commission 
has not yet made a decision on said applications. 

3. American Broadcasting Company, Inc. (referred to herein 
as Station WJZ) is licensed by the Commission to operate on 770 kc, 

50 kw, unlimited time. Station WJZ is an intervenor in the above- 

entitled proceedings on the applications of Station KOB. 
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4. Two orders of the Commission, made on December 14, 
1949, and February 23, 1950, which granted extensions of special 
service authorization to Station KOB, were appealed by Station WJZ 
to the United States Court of Appeals, District of Columbia Circuit, 
and that Court, in a decision rendered July 19, 1951 (American 
Broadcasting Co., Inc , v. Federal Communications Commission, 
191 F. 2d 492 (1951) reversed the orders of the Commission and 
remanded the cases to the Commission for action not inconsistent 
with its opinion. In its opinion the Court stated: ”If appropriate 
proceedings are promptly begun and expeditiously carried forward, 
we would not regard it as inconsistent with our holding h^re if the 
Commission were to preserve the status quo for such reasonable 
period as may be necessary to make ’a valid determination . . . 
with all deliberate speed*. ** 

5. Since the decision of the Court of Appeals, informal 
conferences have been held between the parties to the hearing on 
the applications of Station KOB with a view to arriving at a solution 
of the problems presented by those applications, but no solution, 
other than the granting of those applications by the Commission, has 
been proposed which is acceptable to Station KOB. The staff of the 
Commission has indicated that the Commission at this time is 
reluctant to grant the applications of Station KOB in Dockets Nos. 
6584 and 6585, as such action would require a modification of 
Section 3. 25 of its Rules and Regulations to permit duplicated 
nighttime operation on 770 kcs, a frequency assigned under Section 
3. 25(a) for unduplicated operation as a Class I-A frequency, and it 
is the opinion of the staff that such modification of the rules can be 
made only by rule-making proceeding pursuant to Section 4 of the 
Administrative Procedure Act (5 U.S. C. 1001-1011). Such a 

rule-making proceeding, the so-called "Clear Channel Hearing" has 
been held by the Commission to determine the general problems of 
operation on all clear channel frequencies as set forth in Sec. 3.25, 
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but the proceedings therein have not yet been concluded and a 
decision by the Commission in the immediate future in those 
2513 proceedings does not appear probable. 

6. The rights of the parties can be preserved, the 
objections of the Commission’s staff to action without a rule- 
making proceeding satisfied, and the mandate of the Court of 
Appeals (paragraph 4, supra) met, by the granting of the relief 
requested by petitioner herein. 

A. The Court’s opinion makes clear that Station WJZ 
is entitled to a hearing before substantial extensions 
of special service authorization to Station KOB . It 
is equally clear both under said decision and under 
the Communications Act of 1934, as amended, and 
the Rules and Regulations of the Commission 
promulgated pursuant thereto, that Station KOB is 
entitled to a hearing and to continued operation 
under such special service authorization pending 
a hearing and decision thereon, or pending final 
decision in Dockets Nos. 6584 and 6585. The 
special service authorization sought to be renewed 
is a license within the meaning of the provisions 
of the Communications Act and an applicant for a 
renewal of a license must be given an opportunity 
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to be heard before such authorization is terminated 
or modified without its consent. 

B. The ^’appropriate proceedings” suggested by the Court 
will have been had by a hearing on the application for 
special service authorization. Station KOB accepts 
the burden of showing that this authorization should be 
2514 continued in existence pending a final decision in Dockets 

Nos. 6584 and 6585. The burden of showing that another 
disposition would be in the public interest should rest 
on the proponent of that action. Upon conclusion of the 
hearing, the Commission would then be in a position 
to grant, modify or terminate said operation of Station 
KOB under special service authorization. 


1/ ”(bb) ’Station license’, ’radio station license’, or ’license’ 

means that instrument of authorization required by this Act 
or the rules and regulations of the Commission made pursuant 
to this Act for the use or operation of apparatus for trans¬ 
mission of energy, or communications, or signals by radio, 
by whatever name the instrument may be designated by the 
Commission. ” Sec. 2, Communications Act Amendments, 
1952. 48 Stat. 1065, 47 U.S.C. Sec. 153. 

”(d) ... Pending any hearing and final decision on such an 
application and the disposition of any petition for rehearing 
pursuant to Section 405, the Commission shall continue such 
license in effect. ” Sec. 5, Communications Act Amendments, 
1952, 48Stat. 1065, 47 U.S.C. Sec. 307. 

’’See. 1. 384 Operation pending action on renewal application, 
(a) When there is pending before the Commission at the time 
of expiration of license any proper and timely application 
for renewal of license with respect to any activity of a 
continuing nature, in accordance with the provisions of 
Sec. 9 (b) of the Administrative Procedure Act, such license 
shall continue in effect without further action by the 
Commission until such time as the Commission shall make 
a final determination with respect to the renewal appli¬ 
cation. ...” Sec 1. 384 FCC Rules and Regulations amended 
July 31, 1952 1 RR Page 51:231. 
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C. If the Commission finds that the application should be 
granted, it can be granted without the necessity of a 
prior decision in a rule making proceeding or on the 
applications in Dockets Nos. 6584 and 6585. The Com¬ 
mission has granted numerous such extensions since 
1941, and in fact Section 1. 325 of the Commission's 
rules provides that a special service authorization 
may be granted on a satisfactory showing, among 
other things, that the requested operation may not 
be granted on a regular basis under the existing rules. 

7. Reopening of the record in Dockets Nos. 6584 and 6585 
will permit bringing up to date the record therein, said record 
having been made in early 1945, and the Commission would there¬ 
upon be in a position to render a decision on these applications 
whenever a decision has been reached in the Clear Channel Hearing. 
The Court of Appeals in its decision (paragraph 4 supra) indicated 
that the record may be out of date, and that to bring it current 
should not be difficult. Station WJZ has likewise indicated that it 
believes the record to be out of date as evidenced by paragraph 2 of 
its "Opposition to Petition for Leave to Amend" filed in Dockets 
Nos. 6584 and 6585 on July 18, 1952, reading as follows: "The 
hearings in the above-entitled applications are now eight years out 
of date, during which time a clear channel proceeding has been held 
and the number of broadcast stations in operation has more than 
2515 doubled, which makes the record per se too stale to be the 

subject of a decision in the public interest, convenience and 
necessity." 

WHEREFORE, petitioner requests (1) that the Commission 
reopen the record in Dockets Nos. 6584 and 6585 for the purpose 
of bringing the record therein up to date and (2) designate for 
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hearing consolidated with the same proceedings petitioner’s 
pending application for extension of special service authorization, 
File No. BSSA-275, and continue in effect the ejdsting special 
service authorization pending hearing and decision in such con¬ 
solidated proceedings. 


Respectfully submitted, 

ALBUQUERQUE BROADCASTING COMPANY (NSL) 

By_ 

W. Theodore Pierson 


Robert E. Hodson 
Pierson and Ball 


Dated this 30th day of September, 1952. 

2516 [ ACKNOWLEDGMENT 

OF SERVICE 1 

‘ [AFFIDAVIT OF SERVICE] 

,» Sworn and subscribed to before me this 30th day of September 

♦ 1952. 

^ _ 

^ Notary Public 

2517 [AFFIDAVIT OF SERVICE] 

4 

Subscribed and sworn to before me this 21st day of October, 1952. 

^ _ /s/ Virginia S. Breen _ 

Notary Public 
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Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 

In re Applications of ) 

ALBUQUERQUE BROADCASTING COMPANY (KOB) ) 

Albuquerque, New Mexico j 

For Modification of Construction Permit j 

ALBUQUERQUE BROADCASTING COMPANY . 

(KOB) Albuquerque, New Mexico 

) 

For License to Cover Construction 
Permit as Modified and Authority to ) 

Determine Operating Power by Direct x 

Measurement 

- ) 

In re Application of ) 

ALBUQUERQUE BROADCASTING COMPANY ) 

(KOB) X 

Albuquerque, New Mexico 

For Extension of Special Service ^ 

Authorization ) 

MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Webster dissenting and issuing a 
dissenting opinion. 

1. The Commission has before it a petition filed October 21, 1952 
pursuant to Sections 309(c) and 405 of the Communications Act of 1934, 
as amended, by American Broadcasting Company, Inc., licensee of Sta¬ 
tion WJZ, New York, New York, directed against the Commission’s ac¬ 
tions of September 30, 1952, removing from the pending file for prompt 
consideration and action, the above-entitled applications of Albuquerque 
Broadcasting Company (KOB) for construction permit and license for regu¬ 
lar operation on 770 kc and granting the above-entitled application of KOB 
for Special Service Authorization for a period of six months or until thirty 
days after the issuance of a final decision on the above-entitled application 
for regular operation on 770 kc, whichever is sooner. The petition re¬ 
quests the following: (1) that the 6 months’ extension of the SSA on 770 kc 
be set aside; (2) that KOB be ordered forthwith to return to its licensed 


Docket No. 6584 
FUeNo. B5-MP- 
1738 

Docket No. 6585 
File Nos. 
B5-L-1799 
B5-Z-1583 


FUeNo. BSSA-275 
Docket No. 10336 



frequency of 1030 kc (with such extension for 48 hours on 770 kc as may 
be needed to adjust KOB^s transmitter); (3) that the 770 kc record com¬ 
piled in 1945 be dismissed or returned to the pending file to await a de¬ 
cision in the Clear Channel proceeding; and (4) that KOB and WBZ be 
ordered to show cause why they should not afford each other substantial 
protection on 1030 kc in accordance with suggestions previously outlined 
by WJZ. 

2545 2. The long history of the KOB license status and application has 

been detailed in previous Memorandum Opinions in the above-entitled 
proceedings and need not be repeated here. Petitioner, in support of the 
instant petition, alleges that the operation of KOB under its special serv¬ 
ice authorization results in objectionable interference to Station WJZ; 
that the result of the Commission's actions will be to continue the opera¬ 
tion of KOB on 770 kc for an extended period of time; that the record 
made in the hearing on the above-entitled applications of KOB for regu¬ 
lar operation on 770 kc is now outdated "through lapse of time, interven- 
irg court decisions, and change of circumstances" and could not support 
a decision favorable to KOB; and that the Commission's actions of Sep¬ 
tember 30, 1952 are inconsistent with the decision of the United States 
Court of Appeals for the District of Columbia Circuit in American Broad ¬ 
casting Company, Inc , v. Federal C omunications Commission, 191 F. 2d 
492. The petition also includes specific factual allegations in support of 
the foregoing which need not be detailed here. 

3. Section 309(c) of the Communications Actof 1934, as amended, 
provides in part as follows: 

"When any instrument of authorization is granted by the 
Commission without a hearing as provided in subsection (a) hereof, 
such grant shall remain subject to protest as hereinafter provided 
for a period of thirty days. During such thirty-day period any party 
in interest may file a protest under oath directed to such grant and 
request a hearing on said application so granted. Any protest so 
filed shall contain such allegations of fact as will show the protes- 
tant to be a party in interest and shaU specify with particularity 


the facts, matters, and things relied upon, but shall not include 
issues or allegations phrased generally. The Commission shall, 
within fifteen days from the date of the filing of such protest, enter 
findings as to whether such protest meets the foregoing requirements 
and if it so finds the application involved shall be set for hearing 
upon the issues set forth in said protest, together with such further 
specific issues, if any, as may be prescribed by the Commission 


Upon consideration of the instant petition we find that it meets the speci¬ 
fied requirements. We are, therefore, designating the above-entitled 
application for extension of Special Service Authorization for hearing. 

We note that petitioner has not set forth any issues upon which it wishes 
the application to be heard. We hereinafter specify those issues which we 
consider necessary and appropriate. 

2546 4. Section 309 (c) further provides: 

”.... The hearing and determination of cases arising under 
this subsection shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commission's action 
to which protest is made shall be postponed to the effective date of 
the Commission's decision after hearing, unless the authorization 
involved is necessary to the maintenance or conduct of an existing 
service, in which event the Commission shall authorize the applicant 
to utilize the facilities or authorization in question pending the 
Commission's decision after hearing." 

The Special Service Authorization held by KOB is necessary to the main¬ 
tenance of a service which that station has been providing its listeners 
since October of 1941. An alternative operation appears open to KOB 
under its license for 1030 kc. The service which KOB could provide under 
that license, however, would differ substantially in coverage from that 
which it provides on 770 kc. We find that KOB's Special Service Author¬ 
ization is necessary to the maintenance and conduct of an existing service 
and we are authorizing KOB to continue its operation on 770 kc pending 
a decision after hearing on its application for extension. 
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5. In so far as the instant petition is directed against our Mem¬ 
orandum Opinion and Order of September 30, 1952, we are unable to 
see how petitioner is aggrieved by a mere announcement of our intention 
to adopt a Proposed Decision on the applications of KOB for regular op¬ 
eration on 770 kc. When and if a decision is released proposing action 
which is contrary to petitioner's interests, petitioner will have opportun¬ 
ity by way of exceptions and oral argument to present whatever objections 
it may have. For this reason and for the further reasons previously stated 
in our Memorandum Opinion and Order of September 30, 1952, we are 
of the opinion that the instant petition should, except to the extent set forth 
above, be denied. 

Accordingly, IT IS ORDERED, this third day of November 1952, 
that the above-entitled application of Albuquerque Broadcasting Company 
for extension of Special Service Authorization (BSSA-275) IS DESIGNATED 
FOR HEARING commencing at 10:00 a.m., December 10, 1952, at Wash¬ 
ington, D.C. upon the following issues: 

(1) To determine the areas and populations which may be 
ejqpected to receive service from the operation of Station KOB 
as proposed on 770kc, with a power of 25 kw nighttime, 50 kw 
da 3 rtime and the availability of other primary and secondary serv¬ 
ice to such areas and populations. 

(2) To determine the areas and populations which may be 
e:q)ected to receive service from the operation of Station KOB in 
accordance with the term of its license on 1030 kc and the avail¬ 
ability of other primary and secondary service to such areas and 
populations. 

2547 (3) To determine the nature of and the extent to which the 

operation of Station KOB as proposed would involve objectionable 
interference with Station WJZ, New York, New York, the areas 
and populations affected thereby, and the availability of other pri¬ 
mary and secondary service to such areas and populations. 

(4) To determine the nature of and the extent to which the 
operation of Station KOB in accordance with the terms of its license 
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on 1030 kc would involve objectionable interference with Station 
WBZ, Boston, Massachusetts, the areas and populations affected 
thereby, and the availability of other primary and secondary serv¬ 
ice to such areas and populations. 

(5) To determine whether pending a final decision on the above- 
entitled applications of Albuquerque Broadcasting Company for 
regular operation on 770 kc (Dockets Nos. 6584 and 6585), the 
public interest would be better served by continued operation of 
KOB as proposed on 770 kc or by directing KOB to return to its 
licensed facilities of 1030 kc. 

IT IS FURTHER ORDERED, That American Broadcasting Company, 
Inc., licensee of Station WJZ, New York, New York, is made a party to 
the above hearing; 

IT IS FURTHER ORDERED, That Westinghouse Radio Stations, Inc., 
licensee of Station WBZ, Boston Massachusetts, is made a party to the 
above hearing; 

IT IS FURTHER ORDERED, That the Hearing Examiner to be as¬ 
signed to this proceeding shall conduct the hearing and issue his Initial 
Decision as expeditiously as possible. 

IT IS FURTHER ORDERED, That pending a Final Decision in this 
proceeding Albuquerque Broadcasting Company IS AUTHORIZED TO OP¬ 
ERATE STATION KOB with the facilities specified in the Special Service 
Authorization heretofore issued pursuant to the Commission's Order 
of September 30, 1952; 

IT IS FURTHER ORDERED, That the said petition filed October 
21, 1952 by American Broadcasting Company, Inc. IS IN ALL OTHER 
RESPECTS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ T. J. Slowie, Secretary 

Released: November 6, 1952 

* See Commissioner Webster’s dissenting opinion attached. 
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DISSENTING OPINION OF COMMISSIONER WEBSTER 


For the reasons previously stated in the Memorandum Opinion 
and Order adopted September 30, 1952 (FCC 52-1183) I dissent to that 
part of the order which authorizes KOB to continue operation on 770 kc 
pending determination of the hearing ordered by the Commission. 


2550 [Received Nov. 24, 1953, FCC Mail & Files] 

PETITION TO EXPAND ISSUES AND REOPEN 

RECORD 

On December 10, 1952, American Broadcasting-Paramount Theatres, 
Inc., (formerly American Broadcasting Company) filed a motion to clar¬ 
ify, change and enlarge the issues in Docket No. 10,336 in re application 
of Albuquerque Broadcasting Company (KOB), Albuquerque, New Mexico, 
for extension of special service authorization, in the following respects, 
among others: 

(a) Operation of KOB on 1030 kc, 50 kw DA-N. 

(b) Overlap of secondary services of Westinghouse stations, 
including particularly the recently authorized WOWO, Fort Wayne, 
Indiana, station. 

(c) Other clear channel frequencies which might be used by 
KOB in the event KOB is not returned to 1030 kc. 

The expansion of issues, in the respects requested, was opposed by 
the Broadcast Bureau on the ground that the enlarged issues would be in¬ 
consistent with the nature of a proceeding designed to accomplish an 
interim solution. In denying the motion, the Commission, by Memoran- 

2551 dum Opinion and Order released January 19, 1953, likewise ob¬ 
served that the requested relief was inappropriate in a temporary assign¬ 
ment proceeding. 

At the oral argument in Docket No. 10,336 held November 9, 1953, 
similar expressions of viewpoint were made by the Chairman of the 
Commission and Counsel for its Broadcast Bureau. 
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Notwithstanding the denial of the motion, American Broadcasting- 
Paramount Theatres, Inc. made an offer of proof on the above matter 
plus an offer of proof on pertinent economic and social matters, includ¬ 
ing program duplication, at the hearing in Docket No. 10,336. Similar 
data was also presented in the conferences of parties held in the summer 
and fall of 1951. 

Without prejudice to the basic position that the SSA operation of 
KOB on 770 kc should be forthwith terminated and KOB forthwith returned 
to its license assignment on 1030 kc, and without prejudice to the position 
heretofore asserted that the record in Docket Nos 6584 and 6585 is inade¬ 
quate to support other than a denial of KOB’s application for licensed op¬ 
eration on 770 kc, but to preclude any assertion that American Broadcast¬ 
ing-Paramount Theatres, Inc. has not formally requested in Dockets 6584 
and 6585 the opportunity to present the evidence summarized in the offer 
of proof made in Docket No. 10, 336, it is respectfully requested that the 
issues in Dockets 6584 and 6585 be expanded and that the record be re¬ 
opened to permit the taking of evidence on matters covered in the said 
offer of proof. 

2552 This pleading is designed to remove any technical question that may 
be raised as to whether the relief asked has been formally requested. 

Good cause therefore exists for its submission at this date. 

Respectfully submitted, 

American Broadcasting-Paramount Theatres, 
Inc. 

/s/ James A. McKenna, Jr. 

McKenna & Wilkinson 
* ^ * 

Its Attorneys 

November 23, 1953 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Hennock not participating. 

1. The Commission has before it: (1) The above-entitled appli¬ 
cations of Albuquerque Broadcasting Company, filed on February 3, 1944 
for modification of construction permit and for licensee to cover construc¬ 
tion permit, as modified, for operation on the frequency 770 kc, with 
power of 50,000 watts, unlimited time; (2) a petition filed November 23, 

1953 by American Broadcasting-Paramount Theatres, Inc. (formerly 
American Broadcasting Company) to ’’Expand Issues and Reopen Record”; 
and (3) a motion filed May 10, 1954 by American Broadcasting-Paramount 
Theatres, Inc. to substitute it for American Broadcasting Company, Inc., 
as a party in the instant proceeding. The matters presented to us by these 
applications, petitions and motions involve questions of a fundamental na¬ 
ture in view of the basic provisions of the Commission’s Rules and Regu¬ 
lations governing the allocation of frequencies for standard broadcast sta¬ 
tions. Their complexity is indicated by the many conflicting proposals which 
have been presented in the course of this proceeding by the parties involved 
and the long period of time during which this proceeding has been before us. 
Upon careful review of the record in this proceeding and the numerous 
proposals that have been submitted by the parties involved, together with 
the determinations made by the Circuit Court of Appeals, District of Co¬ 
lumbia Circuit, in American Broadcasting Company, Inc, v. Federal 
Communications Commission, 191 F. 2d 492, upon aspects of the pro¬ 
ceeding which have been presented for court review, we have decided 

upon the course of action provided for below which, in our view, is best 
designed to bring this proceeding to the stage of final disposition. 

2. Station KOB is regularly licensed on the frequency 1030 kc, with 
10 kw power, unlimited time. In October 1941 KOB was operating on its 
assigned frequency but under a Special Service Authorization permitting 

2560 use of increased power. On October 14, 1941, the Commission, on 
its own motion, granted KOB a six-month Special Service Authorization 
to operate on 770 kc. The background and reasons for that action are de¬ 
scribed in detail in our Memorandum Opinions of December 14, 1949 and 
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September 30, 1952 (5 RR 1117; 8 RR 346 respectively) and will not be 
repeated here. The September 30, 1952 Order removed the above- 
entitled KOB application from the Spending file for consideration and the 
adoption of a proposed Decision". However, the Commission in its 
September 30, 1952 Order was aware of the age of the record in this 
proceeding and saved this question for later consideration as it stated 
"The mere passage of time does not necessarily render a record stale. 

The question of whether the record in this case is adequate is one of the 
questions which we must and will, consider in connection with the Pro¬ 
posed Decision which we will issue. " 

3. Upon review of the record of this proceeding together with the 
pleadings filed by the parties involved, we have become convinced that 
in order to arrive at a decision best designed to serve the public interest 
the hearing issues must be enlarged in order to permit the receipt of addi¬ 
tional evidence with respect to possible KOB operation on 770 or 1030 
kilocycles. This necessity for such enlargement of the issues, discussed 
further in paragraph 6 below, together with the need for current evidence 
in the record concerning the radio service being received in the area 
affected, see paragraph 8 below, is responsible in large part for our view 
that the record should be reopened for further data. In addition, since 
the closing of the record in this proceeding, the Commission has adopted 
many changes in the Engineering Standards which substantially affect 
the present evidence of record. For this reason, also, we believe the 
record should be reopened for further data. Such changes include (1) new 
methods of computing ground wave signal attenuations; (2) new adjacent 
channel ratios of desired to undesired signal; (3) the adoption of a new 
soil conductivity map; and (4) elimination of skywave measurements. 

The last mentioned change - elimination of skywave measurements - 
renders irrelevant a substantial portion of the instant record and, more 
important, would simplify the presentation of new coverage and inter¬ 
ference data. Naturally, all evidence of record that is unaffected by the 
change in engineering and other pertinent considerations, or, by the 
time that has elapsed since the record was closed, is competent evidence 
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and need not be resubmitted. 

4. The issues of this proceeding as they read at present are as 
follows: 

1. To determine the areas and populations which would 
receive primary as well as secondary services from Station KOB 
operating with either 10 kw or 50 kw on 1030 kc, as well as what 
other broadcast services are available to those areas and popula¬ 
tions. 

2561 2. To determine the areas and populations which receive 

primary as well as secondary service from Station KOB operating 
with 25 kw — 50 kw LS on 770 kc as well as what other broadcast 
services are available to those areas and populations. 

3. To determine the areas and populations which would re¬ 
ceive primary as well as secondary service from Station KOB op¬ 
erating with 50 kw on 770 kc as well as what other broadcast serv¬ 
ices are available to those areas and populations. 

4. To determine the areas and populations which would be 
prevented from receiving primary or secondary service particularly 
from Station WBZ should Station KOB operate with either 10 kw or 

50 kw on 1030 kc, as well as what other broadcast services are avail¬ 
able to those areas and populations. 

5. To determine the areas and populations which are prevented 
from receiving primary or secondary service particularly from Sta¬ 
tion WABC (formerly WJZ) as the result of Station KOB operating 
with 25 kw — 50 kw-LS on 770 kc, as well as what other broadcasting 
services are available to those areas and populations. 

6. To determine the areas and populations which would be pre¬ 
vented from receiving primary or secondary service particularly 
from Station WABC should Station KOB operate with 50 kw on 700 kc 
as well as what other broadcast services are available to those areas 
and populations. 

7. To determine whether Section 3.25 of the Commission’s 
Rules should be amended so as to permit the operation of Station 
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KOB as proposed in Application BMP-1738. 

8. To determine whether the granting of these applications 
would tend toward a fair, efficient and equitable distribution of 
radio service as contemplated by Section 307 (b) of the Communica¬ 
tions Act of 1934, as amended. 

9. To determine the directional antenna patterns that Stations 
KOB and WABC operating on 770 kc with 50 kw could use, each 
protecting the service of the other as a Class I-B station in ac¬ 
cordance with the Commission's Rules, Regulations and Standards. 

2562 10. To determine what areas and populations would receive 

primary as well as secondary service from Stations KOB and WABC 
each operating on 770 kc with 50 kw power employing a directional 
antenna designed to protect the service of the other as a Class I-B 
Station and which other service is presently available to those areas 
and populations. 

5. In the above-mentioned ABC petition to’’Expand Issues and Re¬ 
open Record”, WABC seeks to include issues relative to the following: 

(a) Operation of KOB on 1030 kc, 50 kw, DA-N. 

(b) Overlap of secondary services of Westinghouse Stations, in¬ 
cluding particularly the recently authorized WOWO, Fort Wayne, 
Indiana station. 

(c) Other clear channel frequencies which might be used by KOB 
in the event KOB is not returned to 1030 kc. 

In the same petition WABC also requests other issues to permit the taking 
of evidence on matters covered in an offer of proof WABC made in Docket 
No. 10336 involving KOB’s application for extension of Special Service 
Authorization to permit continued operation of KOB on 770 kilocycles. File 
No. BSSA-275. The offer of proof included ”social and economic findings; 
supplemental engineering findings; and program fiXlings”. The social and 
economic findings are related to network operations of the American Broad¬ 
casting Company, viz a viz, the Columbia Broadcasting System and the 
National Broadcasting Company and highlight the key role of Station WABC 
as the flagship station of the American Broadcasting Company and the 


general desirability of permitting the American Broadcasting Company 
to develop into a strong and competitive network. The supplemental en¬ 
gineering findings consider the possibility of KOB operation on other clear 
channels and the program findings relate to the network affiliations of a 
number of clear channel stations which WABC contends could share their 
respective channels with KOB. WABC also contends that since the rec¬ 
ord was closed in the instant proceeding, The Court of Appeals, District 
of Columbia Circuit in the Lubbock (85 App. D. C. 48), Easton (87 App. 

D. C. 344), and Democrat Printing (91 App. D.C. 72) cases has made it 
clear that other program service in the area which an existing licensee 
will lose service is a factor of prime importance in proceedings of the 
nature involved herein. 

6. The frequency 1030 kc is historically involved in this matter, 
it having been theoriginal frequency assignment of KOB following the 
frequency shifts required by the 1937 North American Regional Broad¬ 
casting Agreementand it is the frequency specified in the license held 
by KOB ever since March, 1941. Its full consideration as a possible 
2563 assignment is obviously warranted. Although the outstanding KOB 
license for 1030 kc operation contemplates classification of Station KOB 
as a Class II station protecting WBZ, full consideration of KOB operation 
on the 1030 kilocycle channel warrants consideration of the possibility of 
establishing KOB’s classification as I-B with appropriate higher protec¬ 
tion from Station WBZ. Further, the original issues of this proceeding 
include issues as to the joint use of 770 kc by Stations WABC and KOB with 
each protecting the other as Class I-B stations. A fair comparison of the 
relative merits of KOB operating on 770 kc and 1030 kc can only be made 
on comparable issues and accordingly that portion of WABC^s petition 
which seeks inclusion of issues relating to such consideration is granted. 
Also to be complete, the record should include evidence as to KOB opera¬ 
ting as a Class n station - the classification contemplated by KOB's out¬ 
standing license. Thus hereinbelow, the Commission is adopting issues 


V See the Commission's Memorandum Opinion and Order of December 
14, 1949 (5RR 1717). 
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to adduce information as to possible operation of KOB designed to fully 
protect Stations WABC and WBZ as Class I-B stations. 

7. In support of its request for an issue to investigate possible 
KOB operation on other clear channel frequencies, WABC contends that 
consideration of these other frequencies is not only fair and equitable but 
is essential in finding the best possible solution to the question of a per¬ 
manent assignment for KOB. The Commission has recognized for some 
time the merit of this contention and the general relationship between the 
question of a permanent assignment for KOB and the ’’Clear Channel” 
proceeding (Docket No. 6741) which is basically concerned with the op¬ 
timum usage of 24 I-A clear channels and 22 I-B clear channels. In 
fact the Commission on August 9, 1946 adopted an Order placing the 
subject KOB applications in the pending file until after a final decision 
was rendered in the Clear Channel hearing (1 RR 53:905). The delay of 
the instant proceeding occasioned by the Commission’s action in tying the 
subject KOB proceeding to the Clear Channel hearing is an integral part 
of the history and record of this case. It was not until the Court of Ap¬ 
peals, District of Columbia Circuit, ruled that separate consideration of 
the subject KOB problem was required, did the Commission remove the 
KOB application from the pending file for further consideration. To con¬ 
sider, as WABC suggests, the possible use of other clear channels clearly 
brings up anew the issue of including a minature Clear Channel hearing 
within the subject KOB proceeding. In the Commission’s opinion, con¬ 
sideration of other clear channels in this matter is clearly a reattach¬ 
ment of the subject proceeding to the voluminous and complex Clear Chan¬ 
nel hearing, and the only hope for solution of the KOB problem, short of 
a simultaneous decision in the Clear Channel proceeding, requires the 
Commission to restrict its consideration to the two frequencies which 
have been directly involved since the problem first arose in 1941. What¬ 
ever equities there are for considering other clear channels, and there 
are some, they are dwarfed by the compelling need for the earliest ter¬ 
mination of this proceeding possible, consistent with a fair and judicious 
hearing and decision. Accordingly, WABC’s issue to investigate the 


possible use by KOB of other clear channels must be denied. 

2564 8. With respect to WABC's request for issues relating to network 

operations and programming in general, it is not clear just what type of 
issues WABC desires. A broad programming issue going to the individual 
program service being rendered by the hundreds of stations serving all 
or portions of the areas concerned would encumber the record with a 
staggering amount of evidence of questionable value. Certainly the pub¬ 
lic interest would not be served by including issues permitting or encour¬ 
aging the introduction of such evidence. Also, the Commission has repeat¬ 
edly reaffirmed its finding that operation of all three stations directly con¬ 
cerned is in the public interest. Therefore the basic problem presented 
by the subject KOB applications is the technical solution to the problem 
of simultaneous operation of all three stations. Thus the matter is pri¬ 
marily an allocation problem and therefore must be primarily concerned 
with the engineering consideration pertinent to the best possible utilization 
of the frequencies and facilities involved. This does not necessarily imply, 
however, that due consideration cannot or should not be given to the pro¬ 
gramming involved, or that such information, kept within bounds, could 
not be pertinent and helpful in reaching a decision in this matter. Thus 
information as to the number of stations and their classification and net¬ 
work affiliations - especially the clear channel stations - providing service 
to all or part of the potential primary and secondary service areas of 
Stations KOB, WABC and WBZ warrants consideration. Accordingly, 
the Commission hereinafter is adopting issues designed to elicit such in¬ 
formation as well as information concerning the existing programming of 
Stations KOB, WABC and WBZ. The particular weight that such informa¬ 
tion may haxe in our ultimate decision must, of course, depend upon a 
complete review of the record at the time of our decision. 

9. In support of its request for an issue relating to the overlap 
of service areas of ’Westinghouse” stations, WABC relies primarily 
on the fact that on March 26, 1953 the Commission granted Westinghouse 
Radio Stations, Inc., licensee of Station WOWO, B'ort Wayne, Indiana, 
a construction permit to increase the nighttime power of Station WOWO 
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from 10 kilowatts to 50 kilowatts, using a directional antenna. To the 
extent that this newly authorized WOWO operation and other ’Westinghouse” 
stations serve areas that may lose service from WBZ because of any sub¬ 
sequent operation of KOB on 1030 kilocycles, WABC’s request for an issue 
to determine such evidence is germaine to the basic issues of this pro¬ 
ceeding and such an issue is adopted below. 

10. The WABC motion to substitute part ies is a proper one be¬ 
cause the ownership of Station WABC has changed in the interim and this 
motion is granted below. 

11. The Examiner who presided at the original hearing is no longer 
with the Commission. Therefore, another examiner will conduct the fur¬ 
ther hearing. Upon conclusion of the further hearing, the Examiner will 
allow the parties an appropriate period for the filing of proposed findings 
and conclusions and will then issue an Initial Decision. The Initial Deci¬ 
sion, will, of course, take into consideration the evidence adduced in the 
previous hearing. However, in view of the Commission’s Report and 
Order of March 11, 1954, eliminating skywave measurements (10 RR 

2565 1562), all evidence based on skywave measurements in the instant 

proceeding should be disregarded. By the same token all coverage and 
interference data necessary for a determination of issues involved herein 
should be determined on the basis of the present Rules and Standards of 
Good Engineering Practice. 

12. Following the issuance of an Initial Decision, opportunity will 
be given to all parties to except to all parts of the Initial Decision; oral 
argument will then be scheduled on the exceptions. 

13. We believe the action here taken to reopen the record is 
necessitated by the present state of the record. In view of the history of 
this case the Commission will take all steps possible to expedite action 
in this proceeding. The Examiner is directed to make every appropriate 
effort to expedite the proceeding. 

14. In view of the foregoing, IT IS ORDERED that the above-described 
WABC petition to Expand Issues and Reopen Record IS GRANTED to the 
extent indicated in the body of this Opinion; and in all other respects it 
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IS DENIED: 

IT IS FURTHER ORDERED that WABC’s motion to substitute the 
American Broadcasting-Paramount Theatres, Inc. for American Broad¬ 
casting Company, Inc. as a party in the instant proceeding IS GRANTED; 

IT IS FURTHER ORDERED, that the record in the above-entitled 
proceeding IS REOPENED to bring up to date the present evidence of rec¬ 
ord on the existing issues and to adduce evidence on the following addi¬ 
tional issues: 

11. To determine the directional antenna patterns that Stations 
KOB and WBZ operating on 1030 kc with 50 kw could use, each 
protecting the service of the other as a Class I-B station in 
accordance with the Commission’s Rules, Regulations and 
Standards. 

12. To determine what areas and populations would receive pri¬ 
mary as well as secondary service from. Stations KOB and 
WBZ each operating on 1030 kc with 50 lew power employing 

a directional antenna designed to protect the service of the other 
as a Class I-B station and what other service is presently avail¬ 
able to those areas and populations. 

13. To determine the directional antenna patterns that Station KOB 
could use respectively, operating on 770 kc or 1030 kc with 

50 kw, to protect the existing operation of Station WABC or 
Station WBZ as a Class I-B station in accordance with the 
Commission’s Rules, Regulations and Standards. 

2566 14. To determine the areas and populations which would receive 

secondary service from the existing operation of Station WABC 
or Station WBZ respectively, if afforded protection from inter¬ 
ference as a Class I-B station in accordance with the Commis¬ 
sion’s Rules, Regulations and Standards. 

15. To determine the areas and populations which would receive serv¬ 
ice from Station KOB operating with 50 kw on 770 kc or 1030 kc 
respectively, employing a directional antenna designed to pro¬ 
tect the existing operation of Station WABC or Station WBZ as a 
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Class I-B station in accordance with the Commission’s Rules, 
Regulations and Standards. 

16. To determine the areas and populations to be gained or lost if 
KOB operated in the manner described in Issue 13 as opposed to 
operation in the manner described in Issues 9 and 11 as well 

as what other broadcast services are available to those areas. 

17. To determine the nature and character of program service now 
being rendered by Stations KOB, WABC and WBZ. 

18. To determine the extent to which the present secondary service 
area of Station WBZ may be affected by the simultaneous opera¬ 
tion of Stations WBZ and KOB as contemplated by Issues 1, 4, 

12, 14 and 15 and the extent to which such areas receive service 
from other standard broadcast stations operated by Westinghouse 
Radio Stations, Inc. 

19. To determine the classification and network affiliation of stand¬ 
ard broadcast stations serving all or part of the service areas 
established in Issues 1, 2, 3, 4, 5, 6, 10, 12, 14, 16 and 18. 

IT IS FURTHER ORDERED that the Examiner, to be designated in a 
subsequent order, IS DIRECTED to make every effort, consonant with a 
fair and thorough hearing, to e3q)edite the proceeding and to issue an ini¬ 
tial decision as promptly as possible. 

IT IS FURTHER ORDERED that the Westinghouse Broadcasting Com¬ 
pany, Inc., licensee of Station WBZ, Boston, Massachusetts, IS MADE 
a party to the proceeding. 

, FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris 
Secretary 


Adopted: May 26, 1955 
Released: May 27, 1955 


[MaQed by May 27, 1955] 
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2933-A MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioners Jones and Sterling not participat¬ 
ing 

We have before us for consideration the above-entitled applica¬ 
tion of T. M. Pepperday, and Time, Incorporated and Wayne Coy 
requesting consent of the Commission to the voluntary transfer of con¬ 
trol of Albuquerque Broadcasting Company (NSL), licensee of Stations 
KOB, KOB-TV (andKA-3416, KA-3427), Albuquerque, New Mexico, 
from Pepperday to Time and Coy together with the petition of the 
American Broadcasting Company, Inc., requesting that we 1) dismiss 
certain pending applications of Albuquerque Broadcasting Company 
(BMP-1738 and LL-1799), that 2) in the event we grant the above- 
entitled transfer application, we do so on the condition that such grant 
is subject to any action which the Commission has taken or will take 
with respect to carrying out the mandate of the United States Court of 
Appeals for the District of Columbia in American Broadcasting Com¬ 
pany, Inc. , vs. Federal Communications Commission 191 F2d 492 
(1951), and 3) the mandate of the aforesaid Court be carried out prior 
to Commissin action on the above-entitled transfer application, and 
that 4) the Special Service Authorization (BSSA-268) by virtue of which 
KOB is presently operating on 770 kc, 50 kw night be rescinded and 
that KOB be directed to return at once to its licensed facilities on 
1030 kc. There is also before us an opposition to the aforesaid peti¬ 
tion, filed by Albuquerque. 

We do not here propose to rehearse the lengthy history of the 
matters leading to the decision of the Court in the American Broad¬ 
casting Company case, supra. Suffice it to say that we consider it 
neither appropriate nor feasible to take action at this time with respect 
to the special service authorization under which KOB is presently oper¬ 
ating. That matter is presently under study by the Commission with 
every intention of complying with the mandate of the Court in that case 
as expeditiously as possible. Resolution of the problems inherent 
therein has no reference to the transfer application before us. As we 
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see the problem, therefore, we must deal only with whether the appli¬ 
cations of Albuquerque (BMP-1738, BL-1799) should be dismissed and 
whether, if we grant the transfer application, it should be conditioned 
as requested. 

2933-B We are here asked to grant our consent to the transfer of control 

of a corporate licensee, namely, Albuquerque Broadcasting Company, 
such transfer to be effectuated by a sale of 100% of the licensee's stock. 
Sections 310(b) and 319(b) of the Communications Act of 1934, as 
amended, empower us to grant our consent in such cases when we can 
find the purchasers qualified to own and operate a broadcast facility in 
the public interest, convenience, and necessity. These sections apply, 
however, only to the transfer or assignment of existing authorizations. 

In the instant situation, we propose to grant our consent to the 
transfer of Albuquerque but we shall not be in the position to know whe¬ 
ther that transfer has been consummated until the parties notify us of 
that fact for the reason that Commission consent to such matters is 
permissive only rather than mandatory. Hence, the question whether 
the Albuquerque applications should be dismissed is not properly before 
us at this time since, as a matter of law, we cannot say that the cor¬ 
porate licensee is "now owned by new parties". We therefore must 
deny that portion of the petition seeking dismissal of the pending Albu¬ 
querque applications, and we do so without passing upon whether, in 
the event the transfer is consummated, those applications would be dis¬ 
missed by us. Although appending the requested condition to the grant 
of the transfer application will not, as a matter of law, create a situa¬ 
tion different from that obtained if the condition were not added, we are, 
in the interest of dissipating confusion in the minds of the parties, con¬ 
ditioning, as requested, the grant which we propose to make. 

IT APPEARING, That grant of the above-entitled application for 
transfer of control of Albuquerque Broadcasting Company from T.N. 
Pepperday to Time and Wayne Coy would be in the public interest, con¬ 
venience, and necessity; 

ACCORDINGLY, IT IS ORDERED this 28th day of May, 1952, that 
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the aforesaid transfer application IS HEREBY GRANTED on the condi¬ 
tion that such grant is subject to any action which the Commission may 
take to carry out the mandate of the United States Court of Appeals as 
set forth in American Broadcasting Company, Inc. , vs. Federal Com¬ 
munications Commission 191 F2d 492; and 

IT IS FURTHER ORDERED, That the petition of American Broad¬ 
casting Company, Inc., insofar as it 1) requests dismissal of the pend¬ 
ing applications of Albuquerque Broadcasting Company (NSL) for modifi¬ 
cation of construction permit (DMP-1738) and for license (BL-1799), 

2) requests that the mandate of the United States Court of Appeals for 
the District of Columbia in American Broadcasting Company, Inc. , vs. 
Federal Communications Commission 191 F 2d 492 be carried out 
prior to action on the above-entitled transfer application, and 3) re- 
2933-C quests that the special service authorization (BSSA-268) by which 
KOB is presently operating be rescinded IS DENIED. 

FEDERAL COMMUNICATIONS COMMIS - 

SION 

T. J. Slowie 
Secretary 

Released: May 29, 1952 


2935 [ Filed June 17, 1952] 

FCC - June 19, 1952 

PETITION TO DISMISS APPLICATIONS 

American Broadcasting Company, Inc. licensee of Station WJZ, 
New York, respectfully petitions the Federal Communications Commis¬ 
sion that the above-entitled pending applications of Albuquerque Broad¬ 
casting Company (NSL) (hereinafter sometimes called KOB) for modifi¬ 
cation of construction permit (Docket No. 6584, File No. BMP-1738) 
and for license to cover construction permit (Docket No. 6585, File 
No. BL-1799), as modified, be dismissed. In support of this request, 
petitioner shows the following: 

1. On April 21, 1952, T. M. Pepperday, and Time, 
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Incorporated and Wayne Coy filed an application (File No. BTC-1300) 
requesting the Commission's consent to the voluntary transfer of con¬ 
trol of KOB from Pepperday to Time, Incorporated and Wayne Coy. 

On May 13, 1952, petitioner filed a petition with the Commission re¬ 
questing, among other things, that the above-entitled applications of 
KOB be dismissed. This earlier petition, which is hereby incorporated 
by reference, traced the lengthy history of matters concerning KOB and 
its eleven years of special service authorizations to operate on 770 
kilocycles, the licensed frequency of petitioner’s Station WJZ, New 
York, New York. Paragraphs 5, 6 and 7 of our earlier petition sup¬ 
ported petitioner’s contention that the above-entitled applications 
should be dismissed. 

2. On May 28, 1952, released on May 29, 1952, the Commis¬ 
sion, by Memorandum Opinion and Order, granted the aforementioned 
KOB application (File No. BTC-1300) for Commission consent to the 
transfer of control of KOB to Time, Incorporated and Wayne Coy. In 
the fourth paragraph of this Memorandum Opinion and Order, the Com¬ 
mission stated; 

2936 ”In the instant situation, we propose to grant our con¬ 

sent to the transfer of Albuquerque but we shall not be 
in the position to know whether that transfer has been 
consummated until the parties notify us of that fact 
for the reason that Commission consent to such matters 
is permissive only rather than mandatory. Hence, the 
question whether the Albuquerque applications should 
be dismissed is not properly before us at this time 
since, as a matter of law, we cannot say that the cor¬ 
porate licensee is now owned by new parties. We there¬ 
fore must deny that portion of the petition seeking dis¬ 
missal of the pending Albuquerque applications, and we 
do so without passing upon whether, in the event the 
transfer is consummated, those applications would be 
dismissed by us. ” 
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3. On June 13, 1952, the Commission was notified that the 
transfer of control contemplated by BTC-1300 had been consumated. 
Accordingly, petitioner requests for the reasons stated in our petition 
of May 13, 1952, that the pending applications of KOB be dismissed. 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY, 
By /s/Geraldine 3. Zorbaugh 


June 17, 1952 


MCKENNA & WILKINSON 
By /s/ James A. McKenna, Jr. 

Its Attorneys * * * 


2937 [AFFIDAVIT OF SERVICE] 


2988 [ Filed September 27, 1955] 

FCC - September 8, 1952 

APPLICATION FOR STANDARD BROADCAST STATION 
SPECIAL SERVICE AUTHORIZATION OR EXTENSION 
THEREOF 

This application form may be used only in making application for 
a temporary*’Special Service Authorization”as provided for by section 
1.366 of the Commission’s Rules and Regulations. It may not be used 
and will not be accepted as an application for construction permit, for 
radio station license, for renewal of an existing radio station license 
or for modification of an existing radio station license, within the mean¬ 
ing of sections 307, 308, 309, or 319 of the Communications Act of 
1934, as amended, applications for which must be filed on other forms 
provided for the purpose, which will be furnished by the Commission 
upon request. 

(Submit in triplicate direct to Federal Communications Commis¬ 
sion, Washington, D. C. Swear to at least two copies.) 

Before executing application see Communications Act of 1934, 
as amended, part 1 (Rules of Practice and Procedure) and part 3 
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(Standard Broadcast Rules) of the Commission's Rules and Regulations 
and the Standards of Good Engineering Practice Concerning Standard 
Broadcast Stations. 

TO THE FEDERAL COMMUNICATIONS COMMISSION: 

1. Name of applicant: Albuquerque Broadcasting Compnay (NSL) 

2. Call letters: KOB 

3. Post-Office address: State, New Mexico; City, Albuquerque; 
Street and number, 234 South Fifth Street 

4. Special service authorization requested: 

Terms of present license 

(a) Class: 

(b) Frequency: 1030 kc 

(c) Power: 10, 000 watts 

(d) Hours of operation: Unlimited 

(e) Other pertinent terms: 

Assignment requested 

(a) Class: 

(b) Frequency: 770 kc 

(c) Power: 50,000 day; 25,000 night watts 

(d) Hours of operation: Unlimited 

(e) Other pertinent terms: 

5. (a) Period of time or extension of time requested for special 

service (not to exceed term beyond regular license period): From 
3AM, EST, Oct. 1, 1952 for a period concurrent with the present 
license period for Station KOB ending May 1, 1954, or until the Com¬ 
mission makes final decision in Doc. Nos. 6584 & 6585. 

(b) Is it expected that the need for such special service will be 
satisfied in the time requested? See Exhibit I 

6. (a) What new equipment will be necessary to operate as con¬ 
templated by the application? No new equipment is necessary. The 
equipment used is that specified in construction permit No. B5-P-2763, 
as later modified. 

(b) Attach hereto a detailed description of the new construction 


or installation and modification of existing transmitting equipment. 

7. Attach details of the special service proposed to be rendered as 
follows: 

2989 (a) Complete outlhe of proposed special service. 

(b) Purpose to be served by such service. 

(c) Qualifications of persons supervising proposed special 
service. 

(d) Any other pertinent information to show application 
should be granted. 

See Exhibit I. 

8. If for extension of existing special service authorization: 

(a) Attach complete report showing progress of operation under 
existing authorization. 

(b) Attach statement showing requirement for further authori¬ 
zation. 

See Exhibit I. 

9. Attach statement in accordance with the provisions of part 1, 
section 1. 366, of the Rules and Regulations showing: 

(a) Why the requested operation may not be granted on a 
regular basis under the existing rules governing the 
operation of a standard broadcast stations. 

(b) That experimental operation as provided for by part 3, 
section 3. 32, of the Rules and Regulations is not essential 
to special service. 

(c) That public interest, convenience, and necessity will be 
served by granting the authorization requested. 

See Exhibit I. 

10. The applicant hereby represents that in filing this application, 
no request is made for a construction permit, radio station license, 
renewal of an existing radio station license, or modification of an 
existing radio station license, within the meaning of sections 307, 308, 
309, or 319 of the Communications Act of 1934, as amended, and 
agrees that this application is filed subject to the following e>q)ress 
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conditions: 

(1) The instrument of authorization herein requested will be 
issued on a temporary basis only, in no event for a service or a term 
other or beyond that authorized under the existing radio station license 
to the applicant described in paragraph 4 of this application and will be 
subject to cancellation by the Commission at any time without notice 
or hearing. See Exhibit 11 

(2) The applicant will waive any claim to the use of the fre¬ 
quency involved or of the ether as against the regulatory power of the 
United States because of the previous use of the same whether by 
license or otherwise. 

Dated this 6th day of September 1952 

ALBUQUERQUE BROADCASTING CO 
By /s/ Wayne Coy, President 

Subscribed and sworn to before me this 6th day of September 1952 

/s/ C. M. Fitzgerald, _ 

Notary Public 

[SEAL] 


2990 [ FCC - Sept 8,1952] EXHIBIT I 

The exhibit attached to the application for special service 
authorization (B5-MSSA-5), dated October 25, 1941, and filed with the 
Commission on October 27, 1941, is specifically incorporated herein 
by reference. All the facts and circumstances related in that exhibit 
continue to be applicable, except as modified herein. Special service 
authorization No B5-MSSA-5 was issued by the Commission on Novem- 

I 

ber 25, 1941, for the period ending on January 9, 1942, and it authori¬ 
zed operation on 770 kc with 50 kw power day and 25 kw at night. The 
station (KOB) has continued to so operate under extended special ser¬ 
vice authorizations, the latest of which (BSSA-273) expires on October 
1, 1952. 

Application for modification of construction permit to authorize 
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operation on 770 kc, with 50 kw power, unlimited time {B5-MP-1738), 
together with applications for license to cover (B5-L-1799) and authority 
to determine operating power by direct measurement (B5-Z-1583) were 
designated for hearing by the Commission on March 28, 1944, (Docket 
Nos. 6584 and 6585). The hearing on these applications was held by the 
Commission commencing January 2, 1945, and ending January 12, 1945. 
Proposed findings of the applicant were filed on February 19, 1945. 

The Commission has not made a final decision on said applications. 

The applicant requests that the application for extension of spe¬ 
cial service authorization, filed herewith, be granted for a period con¬ 
current with the present license period for Station KOB ending May 1, 
1954, or until the Commission makes final decision in Dockets Nos. 

6584 and 6585. 


[ FCC - Sept 8, 1952] EXHIBIT n 

Section 1.325 of the Rules and Regulations of the Commission 
require that application for the type of authorization herein sought 
must be made on this form No. 317. Paragraph 10 of said form 
elicits an agreement from the applicant that the application is filed sub¬ 
ject to certain e:q)ress conditions, among which conditions is the agree¬ 
ment that the authorization "will be subject to cancellation by the Com¬ 
mission at any time without notice or hearing”. 

Under the Communications Act, as amended, (and with particular 
reference to the Communications Act Amendments, 1952) it is clear 
that the authority which the applicant herein seeks to have renewed is 
a license within the meaning of the provisions of the Communications 
Act and that the applicant is entitled as a matter of right to have an 
opportunity to be heard before such authorization is terminated or 
modified without the consent of the applicant. Applicant believes that 
whatever validity this condition might have enjoyed prior to the passage 
of the Communications Act Amendments, 1952, it is now clear that 
such a condition is contrary to law. 
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On July 17, 1952, by a public notice, FCC 52-752, the Commission 
gave notice to the public that ’’the extent to which its rules and regula¬ 
tions are inconsistent with the requirements of the new Act, the Rules 
and Regulations will be considered to be superseded thereby”. 

In view of the foregoing the applicant, in executing this applica¬ 
tion, has assumed that the Communications Act Amendments of 1952 
and the Commission’s Public Notice of July 17, 1952 have operated to 
modify Form 317 to the extent of eliminating such an illegal condition. 

Th6 applicant, in executing this form with such a condition still 
e^qjressed, is not waiving any rights that it may have under the Com¬ 
munications Act of 1934, as amended. 
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September 29, 1952 


Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington, D. C. 


Dear Mr. Slowie: 

Reference is made to the application of Albuquerque Broadcasting 
Company (KOB), Albuquerque, New Mexico, for extension of its spe¬ 
cial service authorization to operate on 770 kc, power of 25 kw night-50 
kw day, unlimited time, for the period beginning October 1, 1952 
(File number SSA-275). For reasons heretofore made known to the 
Commission, American Broadcasting Company, Inc. (WJZ), New York, 
New York, requests that the application for extension of the special 
service authorization be denied. 

Very truly yours, 

American Braodcasting Company, Inc. 

By /s/ James A. McKenna, Jr. 

Its Attorney * * ^ 

2993 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D.C. 
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In re Application of j 

2993 ALBUQUERQUE BROADCASTING COMPANY (KOB) ) 
Albuquerque, New Mexico ) 

For Extension of Special Service I 

Authorization I 


File No. 
BSSA-275 


ORDER 

At a session of the Federal Communications Commission held at 
its offices in Washington, D.C. on the 30th. day of September 1952; 

The Commission having under consideration the above-entitled 
application of Albuquerque Broadcasting Company, Albuquerque, New 
Mexico, for an extension of its special service authorization for the 
operation of Station KOB on the frequency 770 kc, unlimited time, with 
power of 50 watts, daytime, and 25 kilowatts, nighttime; and 

IT APPEARING, That the Commission has this day removed from 
the pending file for prompt consideration and action the applications of 
Albuquerque Broadcasting Company for modification of construction 
permit and for license to permit the operation of Station KOB on the 
frequency 770 kc on a regularly licensed basis. Files Nos. BMP- 
1738, BL-1799, Dockets Nos. 6584 and 6585; 

IT IS ORDERED, That the above-entitled application IS GRANTED 
and that the special service authorization for the operation of Station 
KOB as described above IS EXTENDED for a period of six months from 
October 1, 1952 or until thirty days after the issuance of a final deci¬ 
sion on the above-described applications for regular operation on 770 kc, 
whichever is sooner. 

FEDERAL COMMUN^iCATIONS COMMISSION^ 
/s/ T. J. Slowie, Secretary 

♦ DISSENTING STATEMENT OF COMMISSIONER WEBSTER: 

I cannot agree with the majority’s decision to continue the special 
service authorization of Station KOB on 770 kilocycles, while the Com¬ 
mission works toward a piecemeal decision in the clear channel 
proceedings. 


320 


It appears to me that the most feasible solution to the KOB problem 
is to return the station immediately to its regularly licensed assignment 
of 1030 kilocycles (which is a frequency assigned to KOB consistent with 
the Rules) together with authority to continue operation on 770 kilocycles 
for a period necessary to make arrangements for the change. 

Released: October 1, 1952. 


3014 [PRE-HEARING CONFERENCE] 

♦ ♦ ♦ ♦ 

[Washington, D. C. - November 20, 1952] 

* ♦ * ♦ 

3021 Mr. Ford: So in effect you are reserving your position for the 
record? 

Mr. McKenna: That is correct. We did not request this hearing 

in our petition, and we do not think the hearing is necessary. 

♦ ♦ 

3041 Mr. McKenna: There’s a short answer to that, Mr. Pierson. 

We didn’t ask for this hearing and we didn’t ask for any issues. The 

Commission specified the issues it considers necessary and proper. 

♦ ♦ * ♦ 

3082 The Presiding Officer: I will have to draw the line some place, 
gentlemen, on that subject. Network affiliation seems to me to be a 
reasonable proposal, and if we once get beyond that and go into indi¬ 
vidual programs that are furnished by the skywave or otherwise, I 
don’t think there is going to be any end to the evidence of nature and 
character of program service. Once I permit that it seems to me I 
would open the door to programs, which I don’t intend to do, in the 
hope that we may keep the record within reasonable bounds here. 

Mr. Turner: The case we are talking about is the Hoffine case, 
and I had gathered that the Commission’s footnote in that case, refer¬ 
ring to the same issues as are involved in this, was determinative of 

3083 its scope. And the Commission said, and I quote: 
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’The Commission has never construed the issue referred 
to by the court as including evidence of program service. ” 

Now, I had assumed that that once and for all determined the 
scope of the issues as framed by the Commission, and if you wanted 
to get program service in or affiliation or anything of that sort you had 
to move to broaden the issues. 

Mr. McKenna: It has always been my exper ience that network — 
The Presiding Officer: I don’t consider a network showing really 
a program showing, it is just a rounding out of the station itself, the 
status of the station. 


3133 [FCC - December 10, 1952] 

MOTION TO CLARIFY, CHANGE AND 
ENLARGE THE ISSUES _ 

Comes now American Broadcasting Company, Inc. (WJZ), by its 
attorneys, and, pursuant to Section 1. 389 of the Commission’s Rules, 
respectfully petitions the Federal Communications Commission to 
clarify, change and enlarge the issues in this proceeding in the re¬ 
spects hereinafter set forth. 

I. Preliminary Statement 

The long history of this proceeding has been detailed in the 
October 21, 1952 Petition for Reconsideration filed by ABC and need not 
be repeated here, except to the following extent: 

In the said Petition of October 21, 1952, filed pursuant to Sec¬ 
tions 309(c) and 405 of the Communications Act of 1934, as amended, 
petitioner requested, in part, that the Commission reconsider and set 
aside its Order of September 30, 1952 granting the above-entitled 
application of KOB for extension of SSA on 770 kc. In support of that 
petition, ABC showed that the continued operation of KOB pursuant to 
the SSA on 770 kc is beyond the statutory authority of the Commission 
in that it is a device to permit licensed operation without complying 
with the licensing requirements of Sections 303, 307, 308, 309, 312 
(now 316) and 319 of the Communications Act; that it unlawfully 
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It appears to me that the most feasible solution to the KOB problem 
is to return the station immediately to its regularly licensed assignment 
of 1030 kilocycles (which is a frequency assigned to KOB consistent with 
the Rules) together with authority to continue operation on 770 kilocycles 
for a period necessary to make arrangements for the change. 

Released: October 1, 1952. 


3014 [PRE-HEARING CONFERENCE] 

♦ * ♦ ♦ 

[Washington, D. C. - November 20, 1952] 

♦ # ♦ ♦ 

3021 Mr. Ford: So in effect you are reserving your position for the 
record? 

Mr. McKenna: That is correct. We did not request this hearing 

in our petition, and we do not think the hearing is necessary. 

♦ ♦ ♦ * 

3041 Mr. McKenna: There^s a short answer to that, Mr. Pierson. 

We didn^t ask for this hearing and we didn't ask for any issues. The 

Commission specified the issues it considers necessary and proper. 

♦ ♦ ♦ ♦ 

3082 The Presiding Officer: I will have to draw the line some place, 
gentlemen, on that subject. Network affiliation seems to me to be a 
reasonable proposal, and if we once get beyond that and go into indi¬ 
vidual programs that are furnished by the sk3rwave or otherwise, I 
don't think there is going to be any end to the evidence of nature and 
character of program service. Once I permit that it seems to me I 
would open the door to programs, which I don't intend to do, in the 
hope that we may keep the record within reasonable bounds here. 

Mr. Turner: The case we are talking about is the Hoffine case, 
and I had gathered that the Commission's footnote in that case, refer¬ 
ring to the same issues as are involved in this, was determinative of 

3083 its scope. And the Commission said, and I quote: 


’’The Commission has never construed the issue referred 

I 

to by the court as including evidence of program service. ” 

Now, I had assumed that that once and for all determined the 
scope of the issues as framed by the Commission, and if you wanted 
to get program service in or affiliation or anything of that sort you had 
to move to broaden the issues. 

Mr. McKenna: It has always been my experience that network — 

The Presiding Officer: I don’t consider a network showing really 
a program showing, it is just a rounding out of the station itself, the 
status of the station. 

3133 [FCC “December 10, 1952] 

MOTION TO CLARIFY, CHANGE AND 
ENLARGE THE ISSUES _ 

Comes now American Broadcasting Company, Inc. (WJZ), by its 
attorneys, and, pursuant to Section 1. 389 of the Commission’s Rules, 
respectfully petitions the Federal Communications Commission to 
clarify, change and enlarge the issues in this proceeding in the re¬ 
spects hereinafter set forth. 

I. Preliminary Statement 

The long history of this proceeding has been detailed in the 
October 21, 1952 Petition for Reconsideration filed by ABC and need not 
be repeated here, except to the following extent: 

In the said Petition of October 21, 1952, filed pursuant to Sec¬ 
tions 309(c) and 405 of the Communications Act of 1934, as amended, 
petitioner requested, in part, that the Commission reconsider and set 
aside its Order of September 30, 1952 granting the above-entitled 
application of KOB for extension of SSA on 770 kc. In support of that 
petition, ABC showed that the continued operation of KOB pursuant to 
the SSA on 770 kc is beyond the statutory authority of the Commission 
in that it is a device to permit licensed operation without complying 
with the licensing requirements of Sections 303, 307, 308, 309, 312 
(now 316) and 319 of the Communications Act; that it unlawfuUy 
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modifies WJZ’s license in violation of Section 312(b) (now 316) of the 
Communications Act; that it fails to give effect to the provisions of Sec¬ 
tion 303(g) and 307(b) of the Communications Act in that it does not con¬ 
stitute a fair, efficient and equitable use of the Class lA clear channel 
770 kc; that it fails to give effect to the Commission's policies of 
fostering competition in the rendition of program service and of avoiding 
wasteful duplication of program services; that it is unnecessary to the 
3134 maintenance or conduct of an existing service; and that it is con¬ 
trary to action taken by the Commission in other similar and identical 
situations. For these reasons, ABC asked that the SSA on 770 kc be 
forthwith terminated without hearing and that KOB be forthwith returned 
to its licensed frequency of 1030 kc, with such extension for 48 hours 
on 770 kc as may be needed to adjust KOB’s transmitter. 

Notwithstanding ABC's showing in its October 21, 1952 Petition 
that it was legal, equitable and feasible to return KOB forthwith to its 
licensed assignment on 1030 kc pending rectification of the ’’anomalous”, 
’’illegal”, and ’’exceptional” actions taken by the Commission during 
the past eleven years, the Commission, by Memorandum Opinion and 
Order dated November 3, 1952, ordered a hearing on KOB’s application 
for extension of SSA on 770 kc and held that the SSA on 770 kc should be 
continued in effect pending a decision in the hearing.i^ The issues speci¬ 
fied by the Commission for the hearing (pursuant to Section 309(c) of 
the Communications Act) are as follows: 

(1) To determine the areas and populations which may be 

expected to receive service from the operation of Station 
KOB as proposed on 770 kc, with a power of 25 kw night¬ 
time, 50 kw daytime and the availability of other primary 
and secondary service to such areas and populations. 

17 Commissioner Webster dissented to that part of the Order which 
authorized KOB to continue operation on 770 kc pending deter¬ 
mination of the hearing. 


(2) To determine the areas and populations which may be ex¬ 
pected to receive service from the operation of Station 
KOB in accordance with the term of its license on 1030 kc 
and the availability of other primary and secondary service 
to such areas and populations. 

3135 (3) To determine the nature of and the extent to which the 

operation of Station KOB as proposed would involve 
objectionable interference with Station WJZ, New York, 

New York, the areas and populations affected thereby, 
and the availability of other primary and secondary 
service to such areas and populations. 

(4) To determine the nature of and the extent to which the 
operation of Station KOB in accordance with the terms 
of its license on 1030 kc would involve objectionable in¬ 
terference with Station WBZ, Boston, Massachusetts, 
the areas and populations affected thereby, and the 
availability of other primary and secondary service to 
such areas and populations. 

(5) To determine whether pending a final decision on the 
above-entitled applications of Albuquerque Broadcasting 
Company for regular operation on 770 kc (Dockets Nos. 

6584 and 6585), the public interest would be better 
served by continued operation of KOB as proposed 

on 770 kc or by directing KOB to return to its licensed 
facilities of 1030 kc. 

By the same order, ABC and Westinghouse Radio Stations, Inc. (WBZ 
and WBZA) were made parties to the hearing. 

Although ABC is still of the view that the Commission has the 
legal authority, that the equities dictate, and that the Court's mandate 
(particularly after inaction for fifteen months) requires the Commission 
to order KOB to return forthwith to its licensed frequency of 1030 kc 
while a permanent solution is being worked out, the Commission has 
decided that a hearing should be held on the application for extension 
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of SSA on 770 kc and has specifically adopted the above issues as those 
which it considers ’’necessary and appropriate”. ABC, reserving all 
rights to appeal from such determination, submits that such issues, 
unless clarified, expanded and enlarged as hereinafter requested, will 
not permit an adequate record to be made on which to decide whether 
the SSA on 770 kc should be continued. For these reasons, ABC requests 
that the issues be clarified, expanded and enlarged in the following 
respects. 

n. Daytime Coverage 

As presently phrased, issues 1 and 2 appear to call for evidence on 
the comparative daytime and nighttime coverages that will be provided by 
KOB with 50 kw daytime, 25 kw nighttime on 770 kc and 10 kw unlimited 
3136 time on 1030 kc. However, no daytime interference will be caused 
to any station by the operation of KOB on either 770 kc or 1030 kc and 
no interference will be received by KOB daytime on either 770 kc or 1030 
kc. Since the only possible or claimed justification for removing KOB 
from 1030 kc to 770 kc was a mutual interference caused to the nighttime 
coverage of KOB and WBZ, the comparison of 770 kc and 1030 kc coverage 
should be restricted to nighttime hours; otherwise, the Commission will 
place itdelf in another anomalous and erroneous position in this pro¬ 
ceeding, i.e., deciding a SSA application, filed for the alleged purpose 
of increasing nighttime coverage, on the basis of comparative daytime 
coverage, an issue in no respect pertinent. 

The unfairness that would result to ABC if the comparative daytime 
coverage of KOB on 770 kc and 1030 kc becomes an issue is obvious. 

770 kc is lower in the spectrum than 1030 kc and therefore provides more 
coverage daytime (per unit of power) than does 1030 kc just as frequencies 
lower than 770 kc would serve an even larger area than 770 kc. Res¬ 
tricting the issues to nighttime coverage would not result in unfairness 
to KOB, since it would serve a larger daytime area on 1030 kc than 
on its pre-NARBA frequency 1180 kc. 

ABC therefore requests that issues 1 and 2 be changed to insert 
the word ’’nighttime” before the word service whereever it appears in 
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issues 1 and 2 to delete the words "50 kw daytime" in issue 1. 

m. Operation of KOB on 1030 kc with 50 kw, DA-N 

As indicated, issues 1 and 2 call for a comparison of the coverage 
that would be provided by KOB on 770 kc and 1030 kc, respectively. 

The Hearing Examiner has ruled in a pre-hearing conference held No¬ 
vember 20, 1952 (Tr. 65) that issue 2 limits the 1030 kc coverage show¬ 
ing to that which would be provided by KOB's presently licensed power 
of 10 kw unlimited time, whereas the 770 kc showing will be on the basis 
of 50 kw daytime, 25 kw nighttime. Such a construction is manifestly 
3137 unfair to ABC and contrary to the 1030 kc, 50 kw, DA-N operation 
contemplated by the Commission for KOB from the outset. As shown in the 
aforesaid Petition of October 21, 1952 (pages 3-6), the 1940 assignment 
of KOB to 1030 kc with 10 kw unlimited time was made with the express 
provision that KOB would increase power to 50 kw on installation of a 
nighttime directional antenna. Pursuant to that authorization, KOB in 
1941 installed 1030 kc facilities with 50 kw non-directional power, but 
did not erect a directional antenna. Instead, on April 22, 1941, it filed 
an application for an SSA on 1030 kc, 50 kw daytime, 25 kw nighttime, 
using a non-directional antenna. In filing that application (the first of its 
SSA requests), KOB referred to the fact that it was authorized to obtain 
a "regular license for 50 kw on 1030 kc", but to do so would require the 
installation of a directional antenna, a step which it was apparently not 
then prepared to undertake, but which its new ownership might now be 
willing to perform. 

It is obvious, therefore, that the comparison contemplated by issues 
1 and 2 should be between KOB’s SSA operation on 770 kc and its operation 
on 1030 kc with 50 kw, DA-N. ABC has already proposed in its Petition 
of October 21, 1952 alternative directional patterns for KOB, either of which 
would permit KOB to operate with 50 kw, differing only in the degree of 
protection afforded to WBZ. Either of these directional antennas could 
be erected by KOB on its present site merely by adding a second tower. 

The Commission is accordingly requested to expand issue 2 and corollary 
issues 4 and 5 to require a showing of 50 kw DA-N operation for KOB, 
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utilizing either of the directional antennas proposed for KOB by ABC, or 
such other directional antennas as the Commission, KOB or WBZ may 
propose. This expansion of issues would call for a determination of the 
areas and populations which may be expected to receive service from the 
operation of KOB on 1030 kc, 50 kw, DA-N, the availability of other pri- 
, mary and secondary service to such areas and populations, the nature 
of and the extent to which the! operation of KOB on 1030 kc, 50 kw, DA- 
N would involve objectionable interference with WBZ, the areas and 
populations affected thereby and the availability of other primary and 
secondary service to such areas and population. It would also call for a 
3138 conclusionary issue on whether pending a final determination on a 
permanent assignment for KOB, the public interest would be better served 
by continued SSA operation of KOB on 770 kc or by directing KOB to re¬ 
turn to its licensed frequency of 1030 kc, utilizing 50 kw, DA-N. 

IV. Objectionable Interference to WBZ 
Issue 4 is to determine the nature and extent of the objectionable 
interference that would be caused to WBZ by KOB’s licensed operation of 
10 kw unlimited time on 1030 kc. It is ABC's position that the operation 
of KOB on 1030 kc with 10 kw power would not cause any "objectionable 
interference" to WBZ, since KOB is licensed to operate on 1030 kc with 
10 kw and "objectionable interference" is recognized by the Commis¬ 
sion and defined by the Commission's Rules and Standards only as new 
iiterference over and beyond that to which a station's license is already 
subject. 

ABC therefore requests that issue 4 as presently worded be deleted 
, as unnecessary or that the Commission make clear that it is restricted 
to additional objectionable interference that might be caused to WBZ by 
the operation of KOB with 50 kw using a directional antenna nighttime, 
pursuant to the as yet unexecuted authorization to increase power on in- 
stollation of a directional antenna, granted to KOB at the time it was first 
licensed on 1030 kc. 
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V. Overlap of Secondary Service Areas of 

Westlnghouse Stations _ 

Attached hereto and made a part hereof as Appendix A is an affidavit 
of Dr. Frank G. Kear, consulting engineer for ABC. This affidavit con¬ 
tains a map which shows the skywave service areas of the eastern Westing- 
house clear channel stations (WBZ, Boston; KYW, Philadelphia; KDKA, 
Pittsburgh; and WOWO, Fort Wayne, both as presently authorized and 
as proposed to be granted, 6 RR 189) and the area in which WBZ would 
lose skywave service if KOB were to be returned to its licensed operation 
on 1030 kc. The affidavit shows that all the area lost to WBZ would re- 
3139 ceive skywave service from at least one other Westlnghouse station; 
that 99% of the area lost would receive service from two other Westing- 
house stations: and that 93% would receive service from three other 
Westlnghouse stations all of which are affiliated with the same national 
network. This overlap in service area raises, of course, a substantial 
question as to whether the Westlnghouse stations have an undue concentra¬ 
tion of one of the media of mass communication in this large and impor¬ 
tant area of the United States. Asa corollary, it also raises an issue 
whether the public interest would be better served by the loss of one of 
the multiple and overlapping Westlnghouse services in this area than by 
the loss of the service of WJZ. Since issue 5 has been construed by the 
Hearing Examiner (Tr. 45-48) as not permitting the introduction of evi¬ 
dence not expressly called for by issues 1-4, the aforesaid specific issue 
on this subject is requested. 

VI. Other Possible Assignments for KOB 

As ABC has repeatedly pointed out, the proper solution is to return 
KOB to its licensed 1030 kc frequency pending a determination by the 
Commission of the permanent assignment for KOB. In the highly unlikely 
contingency that the Commission determines in the instant proceeding that 
the public interest would not be served by returning KOB to 1030 kc, the 
Commission will then be faced with selection of a temporary assignment 
for KOB pending a decision on its permanent berth. In that event the only 
legal and equitable course open to the Commission is to determine which 
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of the available frequencies might best be utilized by KOB. To limit its 
investigation to 770 kc would be arbitrary and capricious and contrary 
to the mandate of the Court to the Commission that it is ’’incumbent 
upon the Commission” to make a determination ’’based upon a thorough 
study” of all the ’’many possibilities for action in this case. ” (The Court 
also expressly recognized that the selection of a temporary assignment 
for KOB ’’might result in KOB having to incur additional expenses and 
frequency changes”.) To restrict consideration fo 770 kc would also ig- 
3140 nore the uncontroverted fact that the initial selection of 770 kc was 
merely the first step in an investigation of the many clear channel fre¬ 
quencies to determine which would be the most suitable for permanent 
operation by KOB. In 1941 the Commission considered that this selection 
could best be made by operation of KOB on the various frequencies for 
a temporary period during which skywave measurements could be made. 
Since then the Commission has revised its skywave curves and has de¬ 
termined as a matter of law and policy that individual measurements are 
ID longer necessary or admissible in the allocation of frequencies in li¬ 
censing proceedings. New Jersey Broadcasting Co., Inc . (WPAT), 4 
R.R. 1247; Donze Enterprises, Inc. (KSGM), 7 R.R. 281; Vermilion 
Broadcasting Corporation , 7 R.R. 593. For this reason the Commission 
is now able, without taking measurements, to complete its investigation 
of the various frequencies and to determine which can best be utilized by 
KOB. 

That there are ’’many possibilities for action in this case” has also 
been recognized by KOB. Attached hereto and made a part hereof as 
Appendix B is an engineering report dated August 30, 1951 by the office 
of George C. Davis, consulting engineers for KOB, showing the result 
of a study made to determine which clear channels would be practicable 
for operation by KOB. This study was submitted to the Commission as a 
result of conferences called by its General Counsel and attended by repre¬ 
sentatives of the Commission, ABC, Westinghouse, and KOB. The study 
lists and discusses various clear channel frequencies (in addition to 1030 
kc and 770 kc) which could be utilized by KOB. For instance, with respect 


to 660 kc which presently is assigned as a Class 1-A frequency to WNBC, 
New York, New York, the conclusion is reached that ”660 kc offers just 
as much coverage for simultaneous operation at New York and Albuquerque 
as 770 kc. ” And, as has been shown by ABC in its October 21, 1952 Pe¬ 
tition, WNBC, WBZ, and KOB all broadcast the same network programs, 
which are duplicated many times over by other clear channel stations af¬ 
filiated with this same network — a factor which must be given its impor- 
tint and due consideration in the selection of both a temporary and perma¬ 
nent assignment for KOB. 

3141 It is therefore requested that the Commission add issues (in terms 
identical to issues 1 and 3) which would be designed to obtain evidence on 
other clear channel frequencies which might be used by KOB in the event 
it is determined not to be in the public interest to return KOB to its li¬ 
censed frequency of 1030 kc, pending a decision on its permanent assign¬ 
ment. The issues should be worded to specify one or more particular 
frequencies and the station or stations thereon (such as 660 kc suggested 
in the attached Davis Report) which the Commission would specify on the 
basis of its own preliminary studies or which would be taken from the 
Davis Report. In addition issue 5 should be modified to call for a deter¬ 
mination on whether, in the event it is determined that the public interest 
will not be served by the return of KOB to its licensed assignment of 10 
kw on 1030 kc or to 1030 kc, 50 kw, DA-N, pending a final decision on 
a permanent assignment for KOB, then to determine on what frequency, 
with what power and under what conditions KOB should operate to best 
serve the public interest pending such final determination on a permanent 
assignment for KOB. 

Vn. Conclusion 

The Commission is respectfully requested to clarify, change, and 
enlarge the issues in the respects above set forth amd to adopt these new 
or modified issues under Section 309(c) in such way as to place the burden 
of proceeding and the burden of proof on the applicJint. In the event that 
the Commission determines not to adopt all or part of the clarifications. 
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changes and englargements herein proposed, ABC reserves the right to 
present evidence with respect to such issues not adopted by the Commis¬ 
sion. 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY, INC. 

(WJZ) 

By: /s/Geraldine B. Zorbaugh 

♦ J4t ♦ 

/s/ James A. McKenna, Jr. 

' /s/ Vernon L. Wilkinson 

Its Attorneys 
* ♦ * 

December 10, 1952 
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APPENDIX A 

A FFIDA VIT 

CITY OF WASHINGTON ) 

ss 

DISTRICT OF COLUMBIA) 

Frank G. Kear, having been duly sworn, deposes and says: 

1. That he is a qualified engineer engaged in consulting engineering 
in the city of Washington, District of Columbia; that he has been granted 
registration to practice as a Professional Engineer in the District of 
Columbia; that he is a member of the firm of Kear and Kennedy, and that 
his qualifications are a matter of record with the Federal Communications 
Commission. 

2. That the firm of Kear and Kennedy has been retained by the Amer¬ 
ican Broadcasting Company, Inc., New York, New York, licensee of Radio 
Station WJZ, for the performance of certain engineering duties in con¬ 
nection with the preparation of a map showing the duplication of skywave 
service by Westinghouse Radio Stations, Inc., between the WBZ 0. 5 


mv/m 50 per cent of time contour and the interference-free 50 per cent 
of time contour when KOB, Albuquerque, New Mexico, is operating under 
the terms of its license on 1030 kilocycles with 10 kilowatts power, 
unlimited time. 

3. That the above-mentioned map is included as a part of this affi¬ 
davit as Exhibit A. The location of the contours as shown on these maps 
has been based upon the existing Federal Communications Commission 
Standards of Good Engineering Practice Concerning Standard Broadcast 
Stations. That no co-channel or adjacent-channel interference has been 
considered, and that the coverage of WOWO, Fort Wayne, Indiana, has 
been based upon the facilities requested by an application for construction 
permit, BP-4019, which has received a proposed grant. 

4. That 100 per cent of the WBZ sk 3 nvave interference area will 
receive one skywave service from other Westinghouse-owned and opera¬ 
ted stations, 99 per cent of the area will receive two skywave services 
from other Westinghouse-owned and operated sfcitions, and 93 per cent 
of the area will receive three skywave services from other Westinghouse- 
owned and operated stations. 

5. That the foregoing statements and the aforementioned exhibit 
which is attached to and forms part of this affidavit, are true and correct 
of his own knowledge, except such statements as are on information and 
belief, and as to such statements, he believes them to be true. 

/s/ FRANK O. KEAR 

Subscribed and sworn to before me this 9th day of December, 1952. 

/s/ Heston H. Walker 

Notary Public, D. C. 

My Commission E3q)ires Nov. 15, 1954. 
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PIERSON AND BALL 
Attorneys at Law 
Ring Building 
Washington 6, D. C. 

August 30, 1951 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Sir: 

Pursuant to the conference held August 14, 1951 by the representa¬ 
tives of the Commission, American Broadcasting Company, Westinghouse 
Radio Stations, Inc., and Albuquerque Broadcasting Co., there is sub¬ 
mitted herewith on behalf of Albuquerque Broadcasting Co. a report by 
the office of George C. Davis suggesting possible solutions involved in 
the operation of Station KOB. 

Very truly yours, 

PIERSON AND BALL 

By: /s/ Robert E. Hodson 
Robert E. Hodson 

REH/c 

cc: Haley, McKenna and Wilkinson 

1101 Connecticut Avenue, N. W. 

Washington, D. C. 

J. W. Steen, Esq. 

Westinghouse Radio Stations, Inc. 

1625 K Street, N. W. 

Washington, D. C. 


GEORGE C. DAVIS 

ENGINEERING STUDY 
WITH REGARD TO CLEAR-CHANNEL 
OPERATION OF STATION 
KOB, ALBUQUERQUE, NEW MEXICO 

Pursuant to employment by the Albuquerque Broadcasting Company, 

licensee of station KOB at Albuquerque, New Mexico, a study was made 


to determine which dear-channel would be practical for KOBfor operation 
as a Class I-A or I-B station. The following tabulation lists all clear 
channels together with pertinent assignments which affect the use of any 
particular frequency at Albuquerque. Channels to which further consider¬ 
ation should be given are marked by an asterisk. 


Frequency 

KC 

Call Letters 

Location 

Class 

540 

XEWA 

San Luis Potosi 

(also Canadian I-A) 

640’*= 

KFI 

Los Angeles 

I-A 

650 

WSM 

Nashville 

I-A 

660* 

WNBC 

New York 

I-A 

670 

\VMAQ 

Chicago 

I-A 

680 

KNBC 

San Francisco 

I-B 

690 

KEPO 

El Paso 

II (also Canadian I-A) 

700 

WLW 

Cincinnati 

I-A 

710 

KGNC 

Amarillo 

II (I-B:WOR, KIRO) 

720 

WGN 

Chicago 

I-A 

730 

XEX 

Mexico City 

I-A (Mexico) 

740 

KCBS 

San Francisco 

II (also Canadian I-A) 

750 

WSB 

Atlanta 

I-A 

760 

WJR 

Detroit 

I-A 

770* 

WJZ 

New York 

I-A 

780 

WBBM 

Chicago 

I-A 

800 

XELO 

Ciudad Juarez 

I-A (Mexico) 

810 

KGO 

San Francisco 

I-B 

820* 

WFAA- 

WBAP 

Dallas - Ft. Worth 

I-A 

830 

WCCO 

Minneapolis 

I-A 

840 

WHAS 

Louisville 

I-A 

850* 

KOA 

Denver 

I-B 

860 

KOAM 

Pittsburg, Kansas 

II (also Canadian I-A) 

870 

WWL 

New Orleans 

I-A 

880* 

WCBS 

New York 

I-A 

890 

WLS-WENR Chicago 

I-A 


Frequency 

KC 

Call Letters 

Location 

Class 

900 

XEW 

Mexico City 

I-A (Mexico) 

940 

KFRE 

Fresno 

II (I-B: CBM) 

990 

CBW 

Winnipeg 

I-A (Canada) 

1000 

KTOK 

Oklahoma City 

II (I-B: KOMO) 

1010 

CBX 

Lacombe, Alberts 

I-A (Canada) 

1020* 

KDKA 

Pittsburgh 

I-A 

1030^ 

WBZ 

Boston 

I-A 

1040 

WHO 

Des Moines 

I-A 

1050 

XEG 

Monterrey 

I-A (Mexico) 

1060 

XEDP 

Mexico City 

I-B 

1070 

KNX 

Los Angeles 

I-B 

1080 

KRLD 

Dallas 

I-B 

1090 

XERB 

Ro sari to 

I-B 

1100* 

WTAM 

Cleveland 

I-A 

1110 

KFAB 

Omaha 

I-B 

1120 

KMOX 

St. Louis 

I-A 

1130 

KWKH 

Shreveport 

I-B 

1140 

XEXO 

Nuevo Laredo 

I-B 

1160^ 

KSL 

Salt Lake City 

I-A 

1170 

KVOO 

Tulsa 

I-B 

1180^ 

WHAM 

Rochester, New York 

I-A 

1190 

KEX 

Portland, Oregon 

I-B 

1200 

WOAI 

San Antonio 

I-A 

1210^ 

WCAU 

Philadelphia 

I-A 

1220 

XEB 

Mexico City 

I-A (Mexico) 

1500 

KSTP 

St. Paul 

I-B 

1510 

KGA 

Seattle 

I-B 

1520 

KOMA 

Oklahoma City 

I-B 

1530 

KFBK 

Sacramento 

I-B 

1540 

KXEL 

Waterloo 

II (Bahamas I-A) 

1550 

XEML 

Mexico City 

I-B 
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Frequency 

KC 

Call Letters 

Location 

Class 

1560 

KPMC 

Bakersfield 

I-B 

1570 

XERF 

Villa Acuna 

I-A (Mexico) 

1580 

XEDM 

Hermosillo 

II (Canadian I-A) 

The following channels offer some possibilities and are discussed 


in detail below. 


640 KC 

This frequency is assigned for Class I-A operation at Los Angeles 
to Station KFI. Should KFI be required to move to 660 kilocycles, as has 
been suggested, the frequency of 640 KC would be available for reassign¬ 
ment with a power of 50 kilowatts, unlimited time as a Class I-A operation. 
However, its use in Albuquerque would be restricted in accordance with a 
provision in the Third North American Regional Broadcast Agreement 
which specifies that the radiation from KFI toward Cuba should not exceed 
2000 mv/m. In order to produce the same limit at the Cuban border which 
2000 mv/m radiation from KFI would produce, a 25 KW or 50 KW station 
in Albuquerque operating on this frequency would have to reduce its radia¬ 
tion toward Cuba to approximately 930 mv/m by the use of a directional 
antenna system. 

Furthermore, the use of 640 kilocycles at Albuquerque would neces¬ 
sitate a frequency shift of Station KGGM, now licensed to operate on 610 
KC at Albuquerque. It may be possible to interchange frequencies between 
KGGM in Albuquerque and KROD at El Paso. Such an exchange of fre¬ 
quencies would involve the re-design of the directional antenna system for 
both stations. KGGM would probably have to move from its present loca¬ 
tion to a new site to the north of Albuquerque and operate with an antenna 
system substantially different from the one now in use on 610 kilocycles. 
Station KROD at El Paso could use its present site northeast of town for 
operation on 610 kilocycles and a redesign of the directional antenna sys¬ 
tem would probably not be an extensive as the redesign for KGGM. 

The use of 640 KC at Albuquerque, although providing KOB with a 
Class I-A facility not subject to interference within the United States, 
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would necessitate the employment of a directional antenna to protect 
Cuba vinder the terms of the NARBA, and also would necessitate the re¬ 
design of the directional antenna systems for two licensed stations. 

660 KC 

This frequency is used for Class I-A operation at station WNBC, 

New York, employing a directional antenna system which radiates approx¬ 
imately 1700 millivolts to the west and southwest. Under the F.C.C. 
Standards of Good Engineering Practice, such operation would cause a 
limit in excess of 2 mv/m over Albuquerque and would deprive an Albu¬ 
querque operation of secondary service area. However, if comparable 
conditions exist as shown by measurements made on 770 KC, 660 KC 
offers just as much coverage for simultaneous operation at New York and 
Albuquerque as 770 KC. It is not considered that directional operation 
of station WNBC on 660 KC protecting the secondary service area of an 

Albuquerque station would be favorable with regard to the New York 
coverage as station WNBC is located to the east of New York and should 
and should not be restricted from this site in its signal radiated over th e 
greater part of the New York Metropolitan area. However, WNBC could 
be moved to a new site west of New York and then operate with a directional 
antenna restricting its radiation toward KOB and still provide adequate or 
even improved service over the New York Metropolitan Area. 

There are no restrictions under the Third North American Regional 
Broadcast Agreement to values of field radiated from stations operating 
on 660 KC toward Cuba or any other country. 

770 KC 

As has been suggested earlier, directional operation of both WJZ 
and KOB on this frequency is possible, both stations protecting each other’s 
secondary service area. It has been established by measurements that 
protection does not have to be given to the extent evident by the F. C.C. 
standards in order to achieve interference-free secondary service areas 
for both stations. However, it should also be borne in mind that station 
WJZ is subject to adjacent channel interference from station WJR at De¬ 
troit on 760 KC and WBBM at Chicago on 780 KC. It may be possible to 
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establish standards to find the amount of adjacent channel interference 
within the secondary service areas of these stations. A directive design 
for KOB could then be based on such standards. WJZ could employ direc¬ 
tional operation protecting toward the west without losing important 
coverage over the main part of the New York Metropolitan area because 
WJZ is located to the west of New York City. 

880 KC 

This frequency is occupied by station WCBS at New York. Simul¬ 
taneous operation on 880 KC at New York and Albuquerque would be under 

similar conditions as on 770 or 660 KC. However, station WCBS is 
located to the east of New York on an island in Long Island Sound. It is 
conceivable that initial saltwater propagation from WCBS toward the west 
and southwest would cause a similar increase in skywave interference 
received in the Albuquerque area as was evident from measurements on 
WBZ where the initial radiation occurs over a similar saltwater path. 

WCBS could also be relocated at a site to the west of New York which 
would make the design of a directional antenna system practical, which 
would protect KOB and still provide adequate or even improved services 
to the New York Metropolitan area. 

The use of 880 KC is not subject to any restrictions toward Cuba or 
any other country under the terms of the Third North American Regional 
Broadcast Agreement. 

1020 KC 

This frequency is occupied by station KDKA at Pittsburgh as a Class 
I-A station and also by station KFVD at Los Angeles for limited time oper¬ 
ation. Its use by Albuquerque would necessitate finding a different fre¬ 
quency for KFVD or would restrict KFVD to daytime only operation, in 
addition to mutual interference problems between Albuquerque and Pitts¬ 
burgh. It is also doubtful whether simultaneous non-directive operation 
of KDKA and KOB would leave either of the two stations with a substantial 
secondary service area due to mutual interference. 

1030 KC 


The use and disadvantages of this frequency have been fully covered 
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during the KOB hearing. Class I operation at KOB, providing a secondary 
service on this frequency, would be possible only by redesign of the WBZ 
directive array protecting in the direction toward Albuquerque. 

1100 KC 

This is a Class I-A channel occupied by station WTAM at Cleveland. 
Due to the closer separation between Cleveland and Albuquerque than with 
the other places considered before, mutual interference by simultaneous 
operation would be increased. 

1180 KC 

This Class I-A channel is occupied by station WHAM at Rochester. 
Consideration similar to the Cleveland situation applies in this case. 

1210 KC 

This Class I-A channel is occupied by station WCAU at Philadelphia. 
Mutual interference conditions would be similar to the ones encountered 
on the New York I-A frequencies. It also should be remembered that 
during the N. A.R. B. A. negotiations it was found necessary to exchange 
frequencies between WOAI at San Antonio and WCAU at Philadelphia in 
order to remove adjacent channel problems between 1210 KC operation in 
the southwestern part of the United States and 1220 KC Class I-A operation 
in Mexico. A reestablishment of the 1210 KC operation in New Mexico 
would probably bring up the problem of adjacent channel interference with 
the Mexican assignment on 1220 KC. Furthermore, the use of 1210 KC 
at Albuquerque would necessitate the shifting in frequency of station KOAT 
at Albuquerque, now licensed to operate on 1240 KC. 

Other Considerations 

In connection with simultaneous use of 660 KC by KFI and WNBC, 
it may be possible to assign 640 KC to station KSL at Salt Lake City and 
to use KSL’s Class I-A 1160 KC frequency at Albuquerque. A similar 
shift of Class I frequencies in the west using 640 KC at Denver and KOA’s 
850 KC frequency at Albuquerque would not be possible without the re¬ 
assignment of station KVOD, now licensed to operate at Denver on the 
630 KC frequency. 

Consideration was also given to a shift of Class I-A assignments 
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involving 820 KC now used by WFAA - WBAP, Dallas - Ft. Worth. By 
simultaneous use of 660 KC at New York and Los Angeles, the vacated 
640 KC frequency would be used by WFAA - WBAP, and 820 KC by KOA, 
both as Class I-A assignments. This would necessitate reassignment of 
stations WNAD, Norman, Oklahoma (1 KW - 640 KC - Day only) and 
KSKY, Dallas, Texas (1 KW - 660 KC - Day only). 

Any reassignment of 640 KC would also effect the operating hours 
of WHKK, licensed for limited time operations at Akron, Ohio. Reassign¬ 
ment of 820 KC would affect the operating hours of WAIT - WCBD, Chicago, 
and WOSU, Columbus, Ohio. Reassignment of 1160 KC would similarly 
affect WJJD, Chicago, and a Cuban assignment under the new N. A.R. B. A. 
(CM JK). 

/s/ Albrecht P. Barsis 
Albrecht P. Barsis 

August 30, 1951 


3264 MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner Webster declining to participate. 

1. In our Memorandum Opinion and Order of November 3, 1952, 
herein, we designated for hearing the above-entitled application of Albu¬ 
querque Broadcasting Company for extension of Special Service Authori¬ 
zation to operate Station KOB, Albuquerque, New Mexico, upon the fol¬ 
lowing issues: 

”(1) To determine the areas and populations which may 
be expected to receive service from the operation of Station 
KOB as proposed on 770kc, with a power of 25kw nighttime, 

50kw daytime and the availability of other primary and sec¬ 
ondary service to such areas and populations. 

”(2) To determine the areas and populations which may 
be expected to receive service from the operation of Station 
KOB in accordance with the term of its license on 1030kc and 
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the availability of other primary and secondary services to 
such areas and populations. 

”(3) To determine the nature of and the extent to which 
the operation of Station KOB as proposed would involve objec¬ 
tionable interference with Station WJZ, New York, New York, 
the areas and populations affected thereby, and the availability 
of other primary and secondary service to such areas and popu¬ 
lations. 

”(4) To determine the nature of and the extent to which 
the operation of Station KOB in accordance with the terms of 
its license on 1030kc would involve objectionable interference 
with Station WBZ, Boston, Massachusetts, the areas and popu¬ 
lations affected thereby, and the availability of other primary 
and secondary service to such areas and populations. 

”(5) To determine whether pending a final decision on 
the above-entitled applications of Albuquerque Broadcasting 
Company for regular operation on 770kc (Dockets Nos. 6584 
and 6585), the public interest would be better served by con¬ 
tinued operation of KOB as proposed on 770kc or by directing 
KOB to return to its licensed facilities of 1030 kc. ” 

The Memorandum Opinion and Order followed ttie filing of a petition under 
Sections 309(c) and 405 of the Communications Act of 1934, as amended, 
on October 21, 1952, by American Broadcasting Company, Inc., licensee 
of Station WJZ, New York City (770kc), directed against the Commission’s 
actions of September 30, 1952, removing from the pending file KOB’s 
application for construction permit and license for regular operation on 
770 kc and granting KOB’s application for special service authorization 
(SSA) for a period of six months or until thirty days after the issuance of 
a final decision on KOB’s applications for regular operation on 770 kc, 
whichever is sooner. —^ The November 3 Memorandum Opinion and Order 


V Further particulars of the history of this proceeding are set forth 

in prior Memorandum Opinions and Orders, ajid need not be detailed 


here. 
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made the licensee of Station WJZ and of Station WBZ, Boston, Mass. 
(1030 kc) (Westinghouse Radio Stations, Inc.), parties to the proceeding, 
and directed the Hearing Examiner to be assigned to the proceeding to 
conduct the hearing and issue his Initial Decision as expeditiously as 
possible. Pending a Final Decision in the proceeding, KOB was author¬ 
ized to operate on 770 kc in accordance with the SSA issued it pursuant 
to the Commission’s Order of September 30, 1952, herein. Hearing in 
the matter is now set before Examiner James D. Cunningham. A pre- 
hearing conference was held on November 20, 1952. 

2. Following the release of the November 3, 1952, Memorandum 
Opinion and Order, various pleadings were filed which are disposed of in 
the present document. They are: 

(1) Petition for rehearing of Commission’s Order of 
November 3, 1952, and for other relief, filed by 
Westinghouse Radio Stations, Inc. (WBZ), on 
December 2, 1952. 

(2) Response to Westinghouse petition, filed by 
American Broadcasting Company, Inc. (WJZ), 
on December 10, 1952. 

(3) Motion to clarify, change and enlarge the issues, 
filed by ABC (WJZ), on December 10, 1952. 

(4) Opposition to WJZ’s ’’response” and ’’motion” 
of December 10, 1952, filed by WBZ on De¬ 
cember 24, 1952. 

(5) Opposition to WJZ’s motion to clarify, change 
and enlarge the issues, filed by Albuquerque 
Broadcasting Company (KOB), on December 
24, 1952. 

(6) Response to WBZ petition and WJZ motion, 
filed by Chief of Commission’s Broadcast 
Bureau on December 23, 1952. 

3. The WBZ petition for rehearing, filed on December 2, 1952. 
WBZ asks reversal of the November 3, 1952, Order insofar as it directs 
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that a hearing be held pursuant to Section 309(c) of the Communications 
Act, on the grant by the Commission of the KOB application for an SSA on 
770 kc; and insofar as it directs that WBZ be made a party to such hearing. 
Should the Commission deny these requests, then WBZ asks that the hear¬ 
ing to be held be a hearing pursuant to Section 3 16 ( 21 ) of the Communica¬ 
tions Act (formerly Section 312(b) as ’’requested by Westinghouse in 1941 
upon the modification by the Commission of WBZ’s license to broadcast 
as a Class I-A station, unduplicated at night. ” In the event, however, 
that the Commission denies the foregoing request for a Section 316(a) 
hearing, and determines that a hearing be held pursuant to Section 309(c) 
as ordered on November 3, 1952, then WBZ, ’’pursuant to Section 1.38 9 
of the Commission’s Rules, requests” (a) that Issues 2 and 4 set forth in 
the November 3, 1952, Memorandum Opinion and Order be stricken and 
that an additional issue be substituted; and (b) that the Examiner ”be di¬ 
rected to exclude all testimony as to network affiliation in hearing evidence 

related to the issues as set forth in the Commission’s order of November 

2 / 

3, 1952, — and as changed by the Commission in granting the request by 
Westinghouse” set out in (a), above. In reciting the history of the case 
WBZ states that in February, 1941, in a letter to the Commission, it ob¬ 
jected to the Commission’s proposed assignment of KDB to 1030 kc, and 
requested a hearing upon its application for authority for WBZ to operate 
after March 29, 1941, on 1030 kc under the same Class I-A conditions it 
had theretofore enjoyed on 990 kc (unduplicated operation at night); and 
that it consented to the continuation of the hearing which it had demanded 
and withdrew ’’its objection to the temporary assignment of KOB to the 
frequency of 1030 kc as a Class II station, ” with the understanding that 
its consent was only a stopgap measure. 

2/ At the pre-hearing conference of November 20, 1952, the Examiner 
” ruled that in hearing evidence as to ’’other primary and secondary 
service” in connection with a comparative consideration of the 770 and 
1030 kc channels for the temporary assignment of KOB pending its perm¬ 
anent allocation, he would allow evidence of network affiliation, but 
would exclude all other evidence of programming. 

i 
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4. In requesting that the Commission set aside the November 3, 

1952, Memorandum Opinion and Order, WBZ contends that the WJZ peti¬ 
tion, filed on October 21, 1952, did not meet the specific requirements 
of Section 309(c) as a protest, since WJZ did not request a hearing as to 
whether KOB’s SSA on 770 kc should be extended, but demanded that KOB 
be "’ordered forthwith to return to its licensed frequency of 1030 kc, ” and 
did not specify issues. In addition, WBZ maintains that it is not properly 
a party to the hearing, inasmuch as it has no interest in and has not pro¬ 
tested the continued operation of KOB on 770 kc; and that it is not even 

”a proper party on the theory that the alternative to a denial of the Special 
Service Authorization extension on 770 kc is to return KOB to its licensed 
frequency of 1030 kc, ” on the ground that ”KOB cannot be returned to 
1030 kc until Westinghouse has been granted a hearing under Section 
316(a).” 

5. In connection with its request that a Section 316(a) hearing in¬ 
stead of the ordered Section 309(c) hearing be held, WBZ argues that it 
consented to a continuation of the hearing it requested in February, 1941 
on the understanding that the license to KOB was a temporary stopgap 
measure and that consent is no longer effective. WBZ declares that the 
Court of Appeals had noted that there ’’may be some doubt as to whether 
it (KOB) can feasibly be returned to operation on its licensed frequency 
of 1030 kilocycles, since station WBZ, Boston, withdrew opposition to 
that grant on the understanding that it was a temporary, stopgap measure. ” 

6 . As mentioned above, WBZ submits that, if the Commission 
overrules its protests and determines that it is a proper party to a Section 
309(c) hearing, in any event the issues specified in the November 3, 1952, 
Memorandum Opinion and Order are improper. The only frequency put in 
issue by KOB’s application for extension of its SSA, says WBZ, is 770 kc, 
yet ’’the Commission has specified a comparison of operation on that fre¬ 
quency with possible operation on 1030 kc. ” It is WBZ’s position, as 
previously indicated, that ”KOB has no right to operate on 1030 kc pending 
the full hearing requested by Westinghouse in 1941. ” Selection by the 
Commission of 1030 kc as the only alternative frequency, WBZ alleges. 
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is ’’capricious and arbitrary, ” and that the ’’only proper course which the 
Commission may follow in the highly unlikely contingency that renewal of 
KOB’s Special Service Authorization to operate on 770 kc should not be 
found to be in the public interest, convenience and necessity, is to deter¬ 
mine which of the available frequencies, other than 770, might best be 
assigned to KOB for temporary operation pending final decision on Albu¬ 
querque’s application for a regular license for KOB on 770 kc. ” Accord¬ 
ingly, WBZ requests, if a Section 309(c) hearing be held, that the issues 
be modified by striking out reference to possible 1030 kc operation (that 
is, in part, by deleting Issues 2 and 4 of the November 3, 1952, Memo¬ 
randum Opinion and Order); and, in effect, by amending present Issue 5 
by the specification of two issues to read as follows: 

”(3) To determine whether, pending a final decision on 
the above-entitled applications of Albuquerque Broadcasting 
Company for regular operation on 770 kc (Dockets Nos. 6584 
and 6585), the public interest will be served by continued op¬ 
eration of KOB as proposed on 770 kc. 

”(4) If it shall be determined that the public interest 
will not be served by continued operation of KOB as proposed 
on 770 kc pending a final decision on said applications of 
Albuquerque Broadcasting Company, then to determine on 
what frequency, with what power and under what other con¬ 
ditions KOB should operate in order to best serve the public 
interest pending such final decision on the KOB application 
for a regular license on 770 kc. ” 

7. In support of its request that, under any circumstance, evidence 
of network affiliation is not pertinent to a comparative consideration of 
the 770 kc and 1030 kc channels, and that the Examiner be directed to ex¬ 
clude all testimony as to network affiliation, WBZ argues that the ’’intro¬ 
duction of evidence of network affiliation would be obviously solely for the 
purpose of attempting to show the extent of duplicate program service re¬ 
ceived by the areas and populations within the service area of a given 
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station;— that programming evidence is not admissible under the issues 
involved in this case; that network affiliation, which is subject to change, 
is not a proper basis for allocation; and, finally, that evidence of network 
affiliation is irrelevant to the question of ’’duplication of service within a 
given station’s service area, since that station and its network affiliates 
mav not broadcast a similar amount of network programs, or broadcast 
network programs during the same hours, ” and particularly so in this 
case, as WBZ allegedly carries many programs not broadcast by other 
NBC affiliates. 

8 . WJZ’s motion to clarify, change and enlarge issues, filed on 
December 10, 1952 . WJZ points out that in its October 21, 1952, petition, 
it asked that KOB’s 770 kc SSA be terminated and that KOB be forthwith 
returned to 1030 kc; that, nevertheless, the Commission, on November 
3, 1952, ordered a hearing on the application for extension and held that 
the SSA should be continued in effect pending a decision, and made WJZ 
and WBZ parties. Although still of the view that under the mandate of the 
Court of Appeals KOB should be returned immediately to 1030 kc while a 
permanent solution is worked out, WJZ feels that if a hearing is to be held 
on the extension of the 770 kc SSA , the issues specified in the Novem¬ 
ber 3, 1952, Memorandum Opinion and Order are inadequate, and so it 
requests amendment of the issues in the respects noted in the following 
paragraphs (9-14). 

3269 9. The present issues call for evidence on the comparative daytime 

coverage provided by KOB with 50 kw daytime and 25 kw nighttime on 770 
kc, and with 10 kw on 1030 kc. Since there is no daytime interference 
from KOB, however, and the only possible justification for removing KOB 
from 1030 kc to 770 kc was nighttime interference between KOB and WBZ, 
states WJZ, the comparison of 770 kc and 1030 kc operation should be re¬ 
stricted to nighttime hours. WJZ claims that it is being treated unfairly 
if comparative daytime coverage of KOB on 770 kc and 1030 kc is an issue 
because ”770 kc is lower in the spectrum than 1030 kc and therefore 


2/ WBZ and KOB are both National Broadcasting Company affiliates. 
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provides more coverage daytime (per unit of power) than does 1030 kc,” 
while limiting ’’the issues to nighttime coverage would not result in un¬ 
fairness to KOB, since it would serve a larger daytime area on 1030 kc 
than on its pre-NARBA frequency 1180 kc. ” 

10. At the pre-hearing conference of November 20, 1952, the Ex¬ 
aminer ruled that Issue 2 limits the 1030 kc coverage showing to that which 
would be provided by KOB’s currently licensed power of 10 kw, unlimited 
time, whereas the 770 kc showing would be on the basis of 50 kw daytime, 
25 kw nighttime. WJZ urges that such a showing would be unfair, ’’and 
contrary to the 1030 kc, 50 kw, DA-N operation contemplated by the Com¬ 
mission for KOB from the outset, ” the Commission allegedly having 
granted KOB authority for 10 kw on 1030 kc on the express provision that 
KOB would increase power to 50 kw on installation of a directional antenna 
at night. WJZ further claims that KOB, while apparently recognizing in 
1941 that it would eventually go to 50 kw, never constructed a directional 
antenna; KOB’s new ownership, however, WJZ suggests, ’’might now be 
willing” to undertake this installation. In the light of the foregoing, WJZ 
argues ’’that the comparison contemplated by issues 1 and 2 should be be¬ 
tween KOB’s SSA operation on 770 kc and its operation on 1030 kc with 

50 kw, DA-N, ” and that there should be ”a determination of the areas and 
populations which may be expected to receive service from the operation 
of KOB on 1030 kc, 50 kw, DA-N, the availability of other primary and 
secondary service to such areas and populations, the nature of and the 
extent to which the operation of KOB on 1030 kc, 50 kw, DA-N would in¬ 
volve objectionable interference with WBZ, the areas and populations 
affected thereby and the availability of other primary and secondary serv¬ 
ice to such areas and population. It would also call for a conclusionary 
issue on whether pending a final determination on a permanent assignment 
for KOB, the public interest would be better served by continued SSA 
operation of KOB on 770 kc or by directing KOB to return to its licensed 
frequency of 1030 kc, utilizing 50 kw, DA-N. ” 

11. WJZ maintains that WBZ cannot object to any interference it 
would receive from KOB on 1030 kc, 10 kw, since KOB is regularly 
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licensed to operate on that assignment. WJZ therefore requests that 
Issue 4 be deleted as unnecessary, or that it be clarified to show that it 
applies only "to additional objectionable interference that might be caused 
to WBZ by the operation of KOB with 50 kw using a directional antenna 
nighttime, pursuant to the as yet unexecuted authorization to increase 
power on installation of a directional antenna, granted to KOB at the time 
it was first licensed on 1030 kc." 

12. WJZ asserts that even if KOB should operate on 1030 kc the 
area lost to WBZ would still receive skywave service from at least one 
other Westinghouse Station, all Westinghouse stations being affiliated with 
one network; and that this "overlap in service area raises, of course, a 
substantial question as to whether the Westinghouse stations have an undue 
concentration of one of the media of mass communication in this large and 
important area of the United States. As a corollary, it also raises an 
issue whether the public interest would be better served by the loss of one 
of the multiple and overlapping Westinghouse services in this area than by 
the loss of the service of WJZ. " Accordingly, WJZ requests a specific 
issue on this subject. 

13. ’In the highly unlikely contingency, " says WJZ, that the Com¬ 
mission determine that KOB should not return to 1030 kc, "the Commis¬ 
sion will then be faced with selection of a temporary assignment for KO B 
pending a decision on its permanent berth. " As does WBZ in connection 
with an alternative to 770 kc operation (see Par. 6, above), WJZ insists 
that it would be "arbitrary and capricious" for the Commission to limit 
the alternative to 1030 kc operation to 770 kc, that the Commission must 
consider the entire range of available frequencies and that the issues 
should be modified to take this into account. WJZ declares that "the initial 
selection of 770 kc was merely the first step in an investigation of the 
many clear channel frequencies to determine which would be the most 
suitable for permanent operation by KOB." 

14. In conclusion, WJZ states that if the Commission does not 
"adopt all or part of the clarifications, changes and enlargements" pro¬ 
posed by it, it "reserves the right to present evidence with respect to such 


issues not adopted by the Commission. ” 
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15. We must first decide whether we erred, as WBZ asserts, in 
treating the October 21, 1952, petition of WJZ as a protest under new 
Section 309(c) of the Communications Act, since V/JZ neither specifically 
asked for a hearing on the extension of KOB’s SSA on 770 kc nor specified 
any issues. Section 309(c) reads in pertinent part as follows: 

’’When any instrument of authorization is granted by the 
Commission without a hearing as provided in subsection (a) hereof, 
such grant shall remain subject to protest as hereinafter provided 
for a period of thirty days. During such thirty-day period any party 
in interest may file a protest under oath directed to such grant and 
request a hearing on said application so granted. Any protest so 
filed shall contain such allegations of fact as will show the protestant 
to be a party in interest and shall specify with particularity the facts, 
matters, and things relied upon, but shall not include issues or al¬ 
legations phrased generally. The Commission shall, within fifteen 
days from the date of the filing of such protest, enter findings as to 
whether such protest meets the foregoing requirements and if it so 
finds the application involved shall be set for hearing upon the issues 
set forth in said protest, together with such further specific issues, 
if any, as may be prescribed by the Commission. In any hearing 
subsequently held upon such application all issues specified by the 
Commission shall be tried in the same manner provided in subsection 
(b) hereof, but with respect to all issues set forth in the protest and 
not specifically adopted by the Commission, both the burden of pro¬ 
ceeding with the introduction of evidence and the burden of proof 
shall be upon the protestant. ” 

WBZ points to the statements of WJZ’s counsel at the pre-hearing confer¬ 
ence that it did not want a hearing as an admission of its lack of standing 
to invoke Section 309(c). We are of the opinion, however, that Section 
309(c) should not be so literally construed as WBZ would have it, and that 
the lack of a specific request for a hearing by WJZ must be considered in 
the context of its position. Its counsel’s statement at the pre-hearing 
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conference is apparently only a reiteration of WJZ’s position in its protest, 
that is, that it did not want a hearing because it believed that the Commis¬ 
sion could and should immediately take KOBoff 770 kc and forthwith return 
it to 1030 kc; obviously, WJZ was willing to dispense with hearing if this 
prayer were granted. But we could not assume, as is clear from WJZ’s 
contentions in its pleadings here under consideration, that it waived the 
advantages of hearing if the specific relief requested by it were denied. 

The basic purpose of Section 309(c) was to furnish a method by which ’’any 
person who has the right to challenge the legality or propriety of such a 
grant by appeal from the Commission’s decision can make his complaint 
first before the Commission ... a guaranty which the present law does 
not contain.” Sen. Rep. No. 44, 82nd Congress, 1st Session, 1952. The 
relief requested by WJZ, in effect, was stated in the alternative, that is, 
that the Commission either immediately take KOBoff 770 kc and return 
it to 1030 kc, or that the Commission hold a hearing with respect to the 
temporary use of 770 kc by KOB. We therefore hold that we did not err 
in the Memorandum Opinion and Order of November 3, 1952, in finding 
that WJZ’s petition of October 21, 1952, met the requirements of Section 
309(c), nor in specifying issues we considered necessary and appropriate, 
though none had been specified by the protestant. 

16. We turn now to the other requests in the WBZ and WJZ petitions 
relating to (1) the amendment of the issues; (2) the naming of WBZ as a 
party; (3) the kind of hearing to be accorded WBZ; and (4) the pertinency 
of evidence of network affiliation under the issues. 

17. As to WBZ’s being made a party, it must be noted that KOB is 
licensed on 1030 kc, and that although WBZ may perhaps consider insecure 
any claim KOB might make to regular operation on 1030 kc, unless and 
until invalidated KOB has a valid license for 1030 kc. Consequently, any 

determination with respect to the continuance of operation on 770 kc 
involves a comparison with operation on 1030 kc. WBZ is therefore a 
proper party, and the Commission in so designating it afforded it an ap¬ 
propriate opportunity to protect its rights. 

18. As mentioned above, WBZ says that the only appropriate hearing 
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under the circumstances would be with respect to the Commission’s action 
in 1941 classifying 1030 kc as a I-B rather than a I-A channel. But it is 
apparent from the previous paragraph that such a hearing is not the only 
’’appropriate” one, and that WBZ properly appears as a party in the desig¬ 
nated hearing which will be concerned with the temporary berth of KOB 
pending its regular assignment. 

19. We agree with WBZ that the issues in the November 3, 1952, 
Memorandum Opinion and Order, in speaking of ’’the availability of other 
primary and secondary service to such areas and populations, ” do not 
contemplate the consideration of evidence of network affiliation; indeed, 
they do not look to the receipt of any evidence of programming. We be¬ 
lieve that programming evidence is not essential in the present case, 
where we are attempting expeditiously to find a temporary assignment 
for KOB pending its regular assignment. We intended that only electrical 
services were to be considered under the issues calling for a determination 
of the ’’availability of other primary and secondary service. ” 

20. In considering WBZ’s and WJZ’s requests to amend the issues, 
we are faced with formidable bars to a grant of the relief sought. In the 
first place, we view WJZ’s attempt to alter the issues after invoking the 
provisions of Section 309(c) as an impedance to the expeditious conduct of 
the proceeding which that section contemplates. It is our view that Section 
309(c) provides for speedy consideration of a protest case by making the 
statutory right of the protestant to specify issues coterminous with the 
filing of the protest. In addition, some of the requested relief is clearly 
inappropriate in the present temporary assignment proceeding. Of this 
nature are the demands that the issues be enlarged to cover frequencies 
other than 770 kc and 1030 kc, an action which would convert this matter 
into a miniature clear channel proceeding; that the Commission should 
herein consider the allegedly undue concentration of Westinghouse broad¬ 
cast facilities; and that consideration be given to directional operation, it 
being patently unreasonable to require WBZ and KOB to go to the expense 
of erecting directional antennas so that KOB can operate temporarily on 
1030 kc. Nor do petitioners fare better in those instances in which the 


relief requested is not of itself inappropriate in view of the emergency 
nature of the proceeding. Thus, with respect to WBZ's request that the 
issues be redrafted so that the only frequency initially in question is 770 
kc, and that the reference to 1030 kc as the only alternative frequency is 
eliminated, it is apparent from the previous discussion herein that the 
3273 present issues properly provide for comparative consideration of 

770 kc and 1030 kc. Again, as to WJZ’s request that the comparison be¬ 
tween 770 kc and 1030 kc be restricted to nighttime operation, a deter¬ 
mination of the public interest must take into account all aspects of the 
respective operations, the relative weight of particular elements being 
left for appropriate consideration. Finally, as to WJZ’s contention that 
the issues be amended in various respects to cover KOB’s supposititious 
operation on 1030 kc, 50 kw, with directional antenna at night, it is suf¬ 
ficient to point out that KOB has never been licensed for 50 kw on 1030 kc, 
but had been authorized to use that power on 1180 kc. 

21. Nor do we concur in WJZ s attempted ’’reservation of right” 

to present evidence with respect to issues it now proposes but not adopted 
by the Commission. In our view. Section 309(c) makes clear that such a 
right relates only to issues specified by the protestant in its protest but 
not adopted by the Commission. As pointed out above, we believe this 
right to specification of issues by a protestant is coterminous with the 
filing of its protest. WJZ’s right to present evidence is therefore limited 
by the designated issues. 

22. ACCORDINGLY, IT IS ORDERED, This 16th day of January, 
1953: (1) That insofar as the petition for rehearing of the Commission’s 
Order of November 3, 1952, and for other relief, filed by Westinghouse 
Radio Stations, Inc. (WBZ), on December 2, 1952, requests that the 
phrase in the issues designated in the Memorandum Opinion and Order of 
November 3, 1952 ’’the availability of other primary and secondary serv¬ 
ice to such areas and populations” be declared not to contemplate the re¬ 
ceipt of evidence relating to network affiliation, it IS GRANTED pursuant 
to the discussion in Paragraph 19, above; and that in all other respects 
the said petition IS DENIED; and 



(2) That the motion to clarify, change and enlarge the issues, filed by 
American Broadcasting Company, Inc. (WJZ), on December 10, 1952, 
IS DENIED. 
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FEDERAL COMMUNICATIONS 

COMMISSION ♦ 

/s/ T. J. Slowie 
Secretary 

Released: January 19, 1953 


* Statement of Commissioner Webster : 

I am not in a position to participate as I am still of the opinion that 
KOB should be returned to its regularly licensed assignment of 1030 kc. 


Washington, D. C. 

February 11, 1953 

♦ ♦ ♦ ♦ ♦ 

The above-entitled matter came on for hearing, pursuant to notice, 
before James D. Cunningham (The Presiding Officer), in Room 1412, 

New Post Office Building, Washington, D. C., at 10:00 a. m. 

4c ;4c 4c 

A. The first seven pages of this exhibit, ABC Exhibit 1, discusses 
other frequencies which might be available for use by KOB, other than 
770 kilocycles or 1030 kilocycles. 

The frequencies considered are these, in these seven pages: 

660 kilocycles, 880 kilocycles, 1020 kilocycles, 1100 kilocycles, 
and 1180 kilocycles. Only these particular frequencies are discussed 
since on these frequencies there appear to be no major domestic or for¬ 
eign allocation problems which would prevent the immediate assignment 
of KOB to one of them. 

Mr. Steen: I object to the testimony as being outside the scope of 
the issues in this proceeding. 


Mr. Pierson: I join in the objection, Mr. Examiner. I don’t know 
whether it is premature or not because I understand the present questions 
are directed to the description of the exhibit and are not evidence, is that 
correct? 

Mr. McKenna: That is correct. 

Mr. Pierson: But I am going to object. 

The Presiding Officer: Well, it seems so clearly outside of the 
scope, Mr. McKenna, in this very limited case that we have here, in the 
very limited issues as insisted upon by the Commission’s memorandum 

1 

opinion of January 19, this comprehensive showing you are starting on 

now seems to be entirely outside the scope. 

♦ ♦ ♦ ♦ ♦ 

3417 Mr. McKenna: No, sir. I offer Exhibit 1 in its entirety. 

The Presiding Officer: I will sustain the objections to the exhibit 
in its entirety, for the reasons already stated. 

4c 4c 

3421 The Presiding Officer: The ruling will stand as being outside the 

scope of the issues in the memorandum opinion of the Commission of 
January 19 on the subject of programming. 

Mr. McKenna: Well, sir, I would like an opportunity at the proper 
time — I am not prepared to take advantage of it right now — to make an 
offer of proof with respect to those exhibits. 

The Presiding Officer: Very well, sir. 

♦ 4c 4c 4c 4c 

3425 Mr. Stevens: Mr. Examiner, the Broadcast Bureau will object to 

any testimony as outlined by Mr. McKenna on the ground it is outside the 
scope of the issues. 

The Presiding Officer: I think it would be. This is purely and 
simply and entirely an engineering hearing upon engineering issues and 
I think as counsel pointed out that economic and social criteria play no 
part here in these very limited issues, to determine whether KOB should 
continue on 770 or go on to 1030, until final action in the 1945 hearing 
rule. 
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I say now, in view of the facts, in view of the statements made 
about the nature and character of this man’s testimony, that I will sustain 
the objection and let the substance of his testimony appear in your tender 
of proof. 

[Received Feb. 25, 1953 F.C.C.] 

ABC OFFER OF PROOF 

In accordance with the ruling of the Hearing Examiner (Tr. 148), 
American Broadcasting-Paramount Theatres, Inc. (formerly American 
Broadcasting Company, Inc.), licensee of Station WJZ, New York, New 
York, makes this Tender of Proof of testimony and of exhibits associated 
therewith and requests that they be made a part of the Record. 

Proposed Testimony of Ernest Lee Jahncke, Jr . 

Ernest Lee Jahncke, Jr., Vice President and Assistant to the 
President of ABC, had he been permitted to testify, would have testified 
as follows: 

In its Report on Chain Broadcasting issued in May 1941 (p.4), the 
Commission made the following findings: 

’’Network broadcasting has been an important factor in the develop¬ 
ment of the broadcasting industry. Many improvements which have taken 
place in engineering, in program quality, and in tlie broadcasting of spe¬ 
cial events of national interest to ever increasing audiences have been 
due, in considerable measure, to the advertising revenues brought to the 
radio broadcasting industry by the network method of broadcasting to 
Nation-wide audiences. 

”If radio broadcasting is to serve its full function in disseminating 
information, opinion, and entertainment, it must bring to the people of 
the Nation a diversified program service. There must be on the one hand 
programs of local self-expression, whereby matters of local interest and 
benefit are brought to the commimities served by broadcast stations. 

There must be, on the other hand, access to events of national and region¬ 
al interest and to programs of a type which cannot be originated by local 


communities. Neither type of program service should be subordinated 
to the other. 

’The growth and development of chain broadcasting found its im¬ 
petus in the desire to give widespread coverage to programs which other¬ 
wise would not be heard beyond the reception area of a single station. 

Chain broadcasting makes possible a wider reception for expensive en¬ 
tertainment and cultural programs and also for programs of national or 
regional significance which would otherwise have coverage only in the 
locality of origin. Furthermore, the access to greatly enlarged audiences 
made possible by chain broadcasting has been a strong incentive to ad¬ 
vertisers to finance the production of expensive programs. 

’’From an economic standpoint, the stations themselves are in a 
position to benefit greatly from their participation in chain broadcasting; 
such broadcasting can bring them a larger share of the money expended 
by advertisers for national or regional coverage. It is apparent that 
chain broadcasting plays an essential part in the development of the 
broadcasting industry. . . . ” 

3440 The foregoing findings made by the Commission in 1941 are equally 

true today. After paraphrasing these findings in its decision in the ABC- 
UPT Merger Case released February 9, 1953, the Commission stated 
(p. 81 of mimeographed text of decision): 

”In its 1941 study of network broadcasting, the Commission con¬ 
cluded that ’network broadcasting is an integral and necessary part of 
radio. ’ There is no basis in this record for a contrary conclusion today. ” 

Not only are networks important in bringing outstanding programs 
like the Metropolitan Opera and the Town Meeting of the Air to rural and 
urban listeners alike, but vigorous competition between the networks 
themselves is likewise important to the growth and development of the 
American system of broadcasting. In fact, it was the concern of the 
Federal Communications Commission with the necessity of stimulating 
competition in network broadcasting that led to the establishment of 
American Broadcasting Company in 1943 as an independent, competitive 
network. What are now the ABC radio and television networks originated 


on January 1, 1927, when the National Broadcasting Company created the 
Blue Network in order to provide listeners with another choice of radio 
fare from that offered by its Red Network. On March 18, 1938, the Fed¬ 
eral Communications Commission began its investigation of network 
broadcasting, as a result of which it concluded in its 1941 Report on 
Chain Broadcasting that it was necessary to stimulate competition in net¬ 
work broadcasting, that it was not in the public interest for one company 
to own two networks and that competition would be stimulated by requiring 
NBC to divest itself of one of its two networks. 

3441 In order to provide the public with diversified programs by several 

networks, each vieing to outdo its competitor, a primary and continuing 
objective of the Commission has been to foster and strengthen competition 
among several networks, and to that end to avoid policies which would 
enable one or two networks to obtain positions of complete dominance 
over weaker competitors. In part by reason of superior clear channel 
facilities (owned and affiliated), NBC and CBS have long occupied a posi¬ 
tion of dominance over other networks. It is not the number of stations 
affiliated with a network but the character of the frequency and the oper¬ 
ating power of the stations (coverage) which is most important in attract¬ 
ing network advertising. 

At the present time there are 51 clear channel sky wave stations in 
operation in the United States. Of this number 23 are owned by or affili¬ 
ated with NBC and 20 with CBS, whereas only 6 are owned by or affiliated 
with ABC. (WJZ has no sky wave service due to KOB interference and 
consequently is not included in this compilation). Of the 23 NBC skywave 
stations 13 are Class 1-A stations, whereas only 1 of the 6 ABC skywave 
stations is a Class 1-A station. Of the 5 Class 1-B skywave stations 
affiliated with ABC, 3 operate on frequencies above 1500 kc and another 
on a frequency above 1000 kc, while 9 of the 10 NBC Class 1-B affiliates 
are on frequencies below 1200 kc. 

Skywave clear channel stations are important to network operations. 
The rural population of the United States, as distinguished from its urban 
population, must rely in large part on clear channel services. Networks 
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with facilities capable of being heard throughout the United States (clear 
channels) and at the most economical rate per listener have a tremendous 

3442 advantage over networks dependent in large part on local and re¬ 
gional channel affiliates which provide incomplete coverage. 

From the viewpoint of attracting advertisers to use radio network 
facilities, the ownership of or affiliation with clear channel stations is a 
predominant factor. Most radio advertisers, marketing products through¬ 
out the United States, desire as complete coverage of the entire country 
as is economically feasible. The more places that the signal and program 
can be heard, the more audience the advertiser has a chance to attract. 
Furthermore, the cost per thousand of listeners, by which national adver¬ 
tisers judge the efficacy of buys, reduces itself as the listening audience 
becomes larger. And larger listening is possible only through signals 
that reach a greater number of people. The increase in audience delivered 
by the average local and regional station is not in the same proportion 
per dollar of rate as would be available with skywave outlets. 

The importance of clear channel stations to a radio network has 
become even greater in recent years with the rapid growth of television. 
Television, which continues to expand in all major markets, is making 
inroads into audiences of radio stations, particularly those with signal 
limitations and/or poor frequencies. Clear channel stations, however, 
are capable of sending out signals well beyond the current range of tele¬ 
vision - especially at night when television is most competitive. Naturally, 
it follows that a network with a 4 to 1 clear channel advantage, such as 
NBC, over a competitor such as ABC, is in a better position than ever 
before. 

3443 A paucity of clear channel affiliates detrimentally affects the pro¬ 
gramming of that particular network. Programs flow to a network which 
has the best physical coverage. ABC has lost outstanding programs to 
NBC because of the latter’s superior coverage. For example, during 
the last years of World War II, when NBC more desirable time periods 
were sold out, ABC developed the ’Theatre Guild of the Air, ” sponsored 

by U. S. Steel. It obtained a substantial listening audience for the program. 
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However, a few years later, when a desirable time period became avail¬ 
able on NBC U. S. Steel felt compelled to shift the program to that net¬ 
work to get greater physical coverage of the entire nation. At that time, 
as now because of KOB s SSA on 770 kc, ABC was particularly weak in 
Western Pennsylvania, Eastern Ohio, and West Virginia. These are re¬ 
gions where important U. S. Steel operations are located. As a result 
the program and attendant revenue with which to develop other programs 
was lost to ABC. ABC for the same reasons lost the ’’Railroad Hour” 
(sponsored by the American railroads) to NBC. 

Business has moved from ABC to NBC and CBS and new business 
lost to ABC because of the lack of coverage. NBC’s and CBS’s dominant 
position with respect to clear channel facilities is an effective barrier to 
real competition within the radio industry. The complete loss of night¬ 
time sky wave service of WJZ resulting from KOB’s operation on that 
channel, and the wasteful duplication of NBC and CBS signals, can only 
compound this inequality, and impair effective competition between the 
several networks. 

Similarly, the importance to a network of o'vned and operated sta¬ 
tions in key markets cannot be overemphasized. An owned station helps 
in clearance of programs in the area served by that station. An owned 
station permits promotion, advertising, and programming in those cities 
synchronized with the other owned stations with the general result of a 
more favorable effect on the public. 

In addition to these basic advantages of clearance, promotion, and 
program sequence, the most important thing connected with an owned 
station is the fact that it is essentially the revenue from the owned stations 
that supports network operations. Radio networks per se do not make 
money. Depending upon the system of accounting, they may or may not 
be in the black. If they are in the black, it is only for nominal amounts, 
and certainly as these amounts relate to the investment in a radio net¬ 
work, they mean nothing. It is the owned radio stations that produce the 
revenue that makes possible the network programming, particularly in 
the sustaining field, and also make possible the payments by the network 
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of the large communication bills which are occasioned by the connection 
of the stations. 

As in the case of clear channel facilities in general, ABC occupies 
a decidedly inferior position to NBC and CBS in the matter of owned and 
operated stations. ABC owns 11/2 Class I sky wave stations, 1 Class I 
non-sky wave station (WJZ), and 2 Class III (regional) stations. NBC, on 
the other hand, owns 4 Class I sky wave facilities and 1 Class III station, 
and CBS owns all or part of 6 skywave stations, 1 Class I non-skywave 
station, and 2 Class III stations. 

Notwithstanding the limitations in its physical facilities, ABC has 
done a commendable programming job. In the field of music it has brought 
to the public such outstanding programs as the METROPOLITAN OPERA, 
the METROPOLITAN OPERA AUDITIONS OF THE AIR, the FINE ARTS 
QUARTET, and MILTON CROSS OPERA ALBUM. In the field of public 
discussion it has carried such programs as AMERICA’S TOWN MEETING 
OF THE AIR, POLITICS ON TRIAL, CROSSFIRE, AND PAN-AMERICAN 

UNION. In the news and special events field ABC has led the field. 
Among its regular commentators are Walter Winchell, John Daly, and 
Elmer Davis. In other phases of programming, ABC has constantly been 
in the forefront. An outstanding religious program which year after year 
has won various awards is entitled THE GREATEST STORY EVER TOLD. 
To satisfy the need of the rural and farm audience it has presented such 
honor winning programs as the HOME GARDENER SHOW, and PHIL 
ALMAPI’S FARM NEWS PROGRAM. In the field of drama and variety 
it has presented such leading programs as THIS IS YOUR FBI, MR. 
PRESIDENT, and the ADVENTURES OF OZZIE AND HARRIET which 
has won the 1952 award for a family situation show, given by the National 
Association for Better Radio and Television. A listing of the ABC pro¬ 
gram awards is contained in what was marked for identification as ABC 
Exhibit 7 (Tr. 139), copy of which is attached hereto. 

Many of ABC’s network programs originate at WJZ in New York 
City and are carried during evening hours when objectionable interference 
is caused by KOB. Since WJZ is ABC’s flagship station, this loss of 
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service has a crippling effect on ABC as a network. It operates as an 
obstacle to long-range attempts by ABC, now that it has merged with 
UPT, to develop a truly competitive third network. 

Proposed Testimony of Dr. Frank G. Kear 

Dr. Frank G. Kear was sworn and accepted as a qualified expert 
in the field of radio engineering (Tr. 131). Had Dr. Kear been permitted 
to testify, he would have testified as follows: 

KOB could be shifted immediately to either 660 kc, 880 kc, 1020 kc, 
1100 kc, or 1180 kc and operate with either (a) 10 kw, unlimited time; 

(b) 25 kw night, 50 kw day, unlimited time; or (c) 50 kw unlimited time, 
employing a directional antenna at night. There are no allocation prob¬ 
lems either domestic or foreign which would preclude such assignments. 

If KOB were to operate on any one of these frequencies, the coverage 
would be as follows: 

660 KC 

The nighttime limitation of KOB on 660 kc would be 2.36 mv/m. 
Since the present nighttime limit of KOB operating on 770 kc is 2. 24 
mv/m, the night coverage of KOB operating on 660 KC would be approxi¬ 
mately the same as a similar operation on 770 kc. The daytime coverage 
of KOB operating on 660 kc would also be approximately the same as a 
similar operation on 770 kc. 

880 KC 

The night limit to KOB would be 1. 83 mv/m. Since the present 
nighttime limit of KOB operating on 770 kc is 2. 24 mv/m, the night cover¬ 
age of KOB operating on 880 kc would be approximately the same as a 
similar operation 770 kc. The daytime coverage of KOB operating on 
880 kc would also be approximately the same as a similar operation on 
770 kc. 

1020 KC 

The nighttime limit to KOB would be 4.30 mv/m. Since the present 
nighttime limit of KOB operating on 770 kc is 2. 24 mv/m, the night cov¬ 
erage of KOB operating on 1020 kc would be somewhat less than a similar 
operation on 770 kc. Because of the frequency difference the daytime 
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coverage of KOB operating on 1020 kc would be somewhat less than a 
similar operation on 770 kc. 

1100 KC 

The night limit to KOB would be 4.02 mv/m. Since the present 
nighttime limit of KOB operating on 770 kc is 2. 24 mv/m, the night cov¬ 
erage of KOB operating on 1100 kc would be somewhat less than a similar 
operation on 770 kc. Due to the frequency difference, the daytime cover¬ 
age of KOB operating on 1100 kc would also be somewhat less than a sim¬ 
ilar operation on 770 kc. 

1180 KC 

The night limit to KOB would be 2.76 mv/m. Since the present 
nighttime limit of KOB operating on 770 kc is 2. 24 mv/m, the night cov¬ 
erage of KOB operating on 1180 kc would be somewhat less than a similar 
operation on 770 kc. Due to the frequency difference, the daytime cover¬ 
age of KOB operating on 1180 kc would also be somewhat less than a sim¬ 
ilar operation on 770 kc. 

The following tabulation is a summary of the frequencies available 


immediately for use by KOB: KOB 

Frequency Class I Assignment Limit 

_ _ (mv/m) 

660 KC WNBC, New York, N. Y. 2.36 

880 KC WCBS, New York, N. Y. 1.83 

1020 KC KDKA, Pittsburgh, Pa. 4.30 

1100 KC WTAM, Cleveland, O. 4.02 

1180 KC WHAM, Rochester, N. Y. 2.76 

770 KC WABC (WJZ), New York, N. Y. 2.24 

1030 KC WBZ, Boston, Mass. 2.62 


It is feasible for KOB to operate on 1030 kc with 50 kw power un¬ 
limited by employing a two-element directional antenna system nighttime 
at its present site without causing any more interference to WBZ than 
would result from the operation of KOB on its licensed facilities of 1030 
kc, 10 kw unlimited time. The following is a comparison of populations 
and areas that would be served by KOB on 770 kc, 50 kw da5rtime, 25 kw 




nighttime, versus 1030 kc, 50 kw, unlimited utilizing this directional 
antenna: 
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Contour (MV/] 


Nighttime 

770 KC 

Population Area (Sq. 


1030 KC 
Mi.) Population 


Area (Sq. 


ht Limit ♦ 

188,699 

7,450 

176,260 

5,940 

2.0 

214,899 

8,450 

178,563 

7,240 

0.5 ♦♦ 

299,077 

24,250 

221,551 

22,050 



Daytime 



2.0 

235,476 

11,270 

213,590 

7,840 

0.5 ♦♦ 

300,455 

32,450 

264,716 

22,740 


♦ Night limit on 770 KC - 2. 24 MV/M. 

Night limit on 1030 KC = 2. 6 MV/M. 

♦♦ Cumulative population of cities over 2500 and receiving less than 
2.0 MV/M has not been included. 

It is also feasible for KOB to operate on 1030 kc with 50 kw power 
unlimited employing a directional antenna system nighttime which would 
give complete protection to the 0. 5 mv/m 50% sky wave contour of WBZ. 
The following is a comparison of areas and populations that would be 
served by KOB operating on 770 kc with its SSA facilities versus 1030 kc, 
50 kw, unlimited time, utilizing this directional antenna: 

Nighttime 

770 KC 1030 KC 

Contour (MV/M) Population Area (Sq. Mi.) Population Area (Sq. M.) 
Night Limit ♦ 188, 699 7,450 171, 540 5, 520 

2.0 214,899 8,450 176,239 6,680 

0.5 ♦♦ 299,077 24,250 202,037 20,130 

Daytime 

2.0 235,476 11,270 213,590 7,840 

0.5 ♦♦ 300,455 32,450 264,716 22,740 


Night Limit ♦ 
2.0 
0.5 

2.0 

0.5 ♦♦ 


188,699 
214,899 
299,077 

235,476 

300,455 


171,540 
176, 239 
202,037 

213, 590 
264,716 


5,520 
6, 680 
20,130 

7,840 
22,740 


Night limit on 770 KC = 2. 24 mv/m. 

Night limit on 1030 KC = 2. 6 mv/m. 

Cumulative population of cities over 2500 and receiving less than 
2.0 mv/m has not been included. 
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The daytime service area which KOB would have on 1030 KC oper¬ 
ating with 50 KW power, non-directional day, would include 35,739 fewer 
persons than it presently serves on 770 KC. There are other daytime 
services available to 17,170 persons, or 48.1 percent of the population 
lost. 

The nighttime service area of KOB operating on 1030 KC with 50 KW 
power, unlimited time, employing a directional antenna system at night 
which radiates the equivalent of 10 KW toward WBZ, would include 12,439 
persons less than it presently serves on 770 KC. 11,472, or 92.2 per 
cent of these persons would continue to receive primary service from 
other stations. 

The nighttime service area which KOB would have on 1030 kc oper¬ 
ating with 50 kw power, unlimited time, emplo 5 nng a directional antenna 
system which would afford complete Class 1-B protection to WBZ, would 
include 17,159 fewer persons that it presently serves on 770 kc. 11,472 
persons, or 66.9 percent of the population lost, would continue to receive 
primary service from other stations. 

Of the seven frequencies available for use by KOB, five (660, 1020, 
1030, 1100, 1180) are assigned to stations which are affiliated with NBC; 
one (880 kc) is assigned to a station affiliated with CBS; and one (770 kc) 
is assigned to a station affiliated with ABC. The loss of one NBC or CBS 
secondary service to persons residing in midwestern or eastern portions 
of the United States would be insignificant, in that NBC has a minimum of 
5 secondary services in all parts of this area and in most parts of it has 
9 to 12 services and CBS likewise has a minimum of 5 secondary services 
in all parts of this area and in most parts of it has 8 to 10 secondary 
services. The loss of an ABC secondary service in this area would be 
most serious, since ABC has a maximum of 1 service in most parts of 
the area and in no part of the area has more than 2 services. In order to 
compensate partially for variations in secondary service, some duplica¬ 
tion of secondary service must be provided. 

In the event KOB were to be returned to its licensed facilities on 
1030 kc, the following other NBC and Westinghouse secondary services 
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would be available to the areas that would lose secondary services from 
WBZ: 


Westinghouse Radio Stations, Inc. 

Percentage of WBZ 

Number of Services Interference Area 


1 

2 

3 


100 % 

99% 

93% 


National Broadcasting Company 


Number of Services 

7 

8 
9 

10 

11 


Percentage of WBZ 
Interference Area 

100 % 

99% 

8 % 

35% 

56% 


The exhibit to which Dr. Kear would have testified has been marked 
for identification as ABC Exhibit No. 1; copy is attached hereto. 

Proposed Testimony of Donald W. Coyle 
If permitted to have testified, Donald W. Coyle, Manager of the 
ABC Research Department, would have testified as follows: 

WBZ is affiliated with NBC. There are 12 NBC clear channel sky- 
wave affiliates (counting WFAA-WBAP as a single station) which serve 
all or part of the area that would lose WBZ secondary service if KOB 
were to operate on 1030 kc. Analysis of the programs carried by WBZ 
and these 12 stations during the hours objectionable interference would 
be caused by KOB to WBZ, shows that, with minor exceptions, all 13 
stations broadcast the identical programs. For example, on Monday, 
November 10, 1952, WBZ broadcast a solid NBC network schedule from 
7:30 PM to 12:00 midnight (the hours that objectionable interference would 
be caused by KOB on this date) with the exception of a half-hour period 
from 11:00 to 11:30 PM. The majority of the NBC network programs 
during these hours were broadcast by all 12 other NBC skywave affiliates 
and in no instance was an individual program broadcast by fewer than 5 
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other NBC sky wave affiliates. 

The three other eastern Westinghouse stations (KYW, Philadelphia; 
KDKA, Pittsburgh; and WOWO, Fort Wayne) are also affiliated with NBC 
and, like WBZ, carry a solid NBC network schedule, with minor excep¬ 
tions, during the hours objectionable interference would be caused by 
KOB. Thus, of the 10 network programs broadcast by WBZ on November 
10, 1952 between 7:30 PM and 12:00 midnight, 8 were also carried by 
KYW, 9 by KDKA and 6 by WOWO. 

KOB also is an affiliate of NBC and broadcast NBC programs during 
most of the hours it would receive objectionable interference from either 
WJZ or WBZ. The great majority of these network programs are broad¬ 
cast by 5 other NBC skywave affiliates that serve the area that would re¬ 
ceive objectionable interference from WBZ or WJZ. 

3454 In contrast, only 2 other ABC skywave affiliates serve all or part 

of the service area lost to WJZ from the operation of KOB and many of 
the network programs broadcast by WJZ are not carried by either of these 
stations. For instance, on November 10, 1952, during the hours of ob¬ 
jectionable interference, WJZ broadcast 9 network programs; 3 of these 
programs were not carried by either of the 2 stations; 4 were carried by 
1 of the stations; and 2 by both stations. 

The NBC skywave affiliates that would serve the areas of interfer¬ 
ence here involved have been affiliated with NBC for an average of more 
than 20 years each. 

Mr. Coyle would also have introduced in evidence what have been 
marked for identification as ABC Exhibits Nos. 2 through 5 (Tr. 139); 
copies are attached. 

Respectfully submitted, 

AMERICAN BROADCASTING- 
PARAMOUNT THEATRES, INC. 

By: /s/ James A. McKenna, Jr. 

By: /s/ Vernon L. Wilkinson 
Its Attorneys 


February 24, 1953 
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COMPARISON OF POPULATION AND AREAS SERVED 
KOB, ALBUQUERQUE, NEW MEXICO 
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770 KC, 25 KW, 50 KW-LS, U 
vs. 

1030 KC, 50 KW, U, DA-N 
(Protecting WBZ) 

Nighttime 

770 KC 1030 KC 


Contour (MV/M) 

Population 

Area (Sq. Mi.) 

PojJulation 

Area (Sq. 

Night Limit ♦ 

188, 699 

7,450 

171,540 

5,520 

2.0 

214,899 

8,450 

176, 239 

6, 680 

0. 5 

299,077 

24, 250 

202,037 

20,130 


Daytime 



2.0 

235,476 

11,270 

213,590 

7,840 

0.5 ♦♦ 

300,455 

32,450 

264,716 

22,740 

♦ Night limit 

Night limit 

on 770 KC = 
on 1030 KC 

2. 24 mv/m. 

= 2. 6 mv/m. 




Cumulative population of cities over 2500 and receiving less than 
2.0 mv/m has not been included. 


[Received May 11, 1953 F.C.C.) 

Exception No. 1 

1. Exception is expressly reserved to the following actions, taken 
and not taken, by the Commission subsequent to the Court of Appeals^ 
decision reversing previous extensions of KOB’s SSA on 770 kc: 

(a) . To the Commission’s failure to resolve the KOB-WABC- 
WBZ controversy by ’’appropriate proceedings . . . promptly begun and 
expeditiously carried forward. ” 

(b) . To the Commission’s action, after the issuance of the 
Court’s mandate, granting three additional six-month extensions of KOB’s 
SSA, before taking any steps remotely designed to resolve the controversy. 
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(c) . To the Commission’s refusal to attach a condition re¬ 
quiring KOB to return to its licensed frequency on 1030 kc when it granted 
its consent to the transfer of KOB to new owners who have no prior equities 
in this twelve year controversy. 

(d) . To the Commission’s action permitting, by indirection, 
the transfer of pending applications contrary to the Communications Act, 
which makes no provision for the transfer of applications, as distinguished 
from permits and licenses. 

(e) . To the Commission’s refusal to dismiss KOB’s applica¬ 
tions for permanent operation on 770 kc, contrary to action taken in other 
similar cases. 

(f) . To the Commission’s action removing from the pending 
files, in advance of a Clear Channel decision, an admittedly inadequate 
and stale record which cannot be used as a proper basis for decision. 

(g) . To the Commission’s action reversing its eight-year 
policy of not permitting ’’break down” of Class I-A channels in adjudica¬ 
tory proceedings pending an over-all resolution of the problem in a rule- 
making proceeding heretofore held but not yet decided, which policy was 
a reflection of the requirements of Section 4 of the Administrative Pro¬ 
cedure Act. 

(h) . To the Commission’s failure to conclude in the interval 
since September 30, 1952, that the record compiled in 1945 on KOB’s ap¬ 
plication for 770 kc is inadequate and hence not an appropriate vehicle by 
which to resolve the KOB-WABC-WBZ controversy. 

(i) . To the Commission’s refusal in its November 3, 1952 
order to direct KOB to return to its licensed frequency of 1030 kc pending 
a resolution of the 770 kc controversy. 

(j) . To the Commission’s action granting KOB an additional 
6 months SSA on 770 kc while the subject proceeding was being conducted. 

(k) . To the Commission’s action on November 3, 1952, re¬ 
stricting the hearing in the instant proceeding to naked engineering issues 
relating solely to KOB’s SSA operation with 50 kw day and 25 kw night on 
770 kc vis-a-vis 10 kw operation day and night on 1030 kw. 
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3 ^ 4e 

APPENDIX A 

WABC’S OFFER OF PROOF 

The proposed findings hereinafter set forth were submitted by 
WABC in support of its offer of proof. They are reproduced for the con¬ 
venience of the Commission. The paragraph numbers are those which 
appeared in WABC’s proposed findings and conclusions: 

”47. The findings under this heading (Paragraphs 48-76) are based 
on WJZ's Offer of Proof (Tr. 148). They include three subjects: social 
and economic findings (Paragraphs 48-62); supplemental engineering 
findings (Paragraphs 63-69); and program findings (70-76). 

Social and Economic Findings 

”48. In its Report on Chain Broadcasting issued in May 1941 (p.4), 
the Commission made the following findings: 

’Network broadcasting has been an imiwrtant factor in the 
development of the broadcasting industry. Many improvements which 
have taken place in engineering, in program quality, and in the broad¬ 
casting of special events of national interest to ever increasing audiences 
have been due, in considerable measure, to the advertising revenues 
brought to the radio broadcasting industry by the network method of broad¬ 
casting to Nation-wide audiences. 

’If radio broadcasting is to serve its full function in dissem¬ 
inating information, opinion, and entertainment, it must bring to the people 
of the Nation a diversified program service. There must be on the one 
hand programs of local self-expression, whereby matters of local interest 
and benefit are brought to the communities served by broadcast stations. 
There must be, on the other hand, access to events of national and regional 

interest and to programs of a type which cannot be originated by 
local communities. Neither type of program service should be subor¬ 
dinated to the other. 

’The growth and development of chain broadcasting found its 
impetus in the desire to give widespread coverage to programs which 
otherwise would not be heard beyond the reception area of a single station. 
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Chain broadcasting makes possible a wider reception for expensive en¬ 
tertainment and cultural programs and also for programs of national or 
regional significance which would otherwise have coverage only in the 
locality of origin. Furthermore, the access to greatly enlarged audiences 
made possible by chain broadcasting has been a strong incentive to adver¬ 
tisers to finance the production of expensive programs. 

’From an economic standpoint, the stations themselves are 
in a position to benefit greatly from their participation in chain broad¬ 
casting; such broadcasting can bring them a larger share of the money 
expended by advertisers for national or regional coverage. It is apparent 
that chain broadcasting plays an essential part in the development of the 
broadcasting industry. . . ’ 

”49. The foregoing findings made by the Commission in 1941 are 
equally true today. After paraphrasing these findings in its decision in 
the ABC-UPT Merger Case released February 9, 1953, the Commission 
stated (p. 81 of mimeographed text of decision): ’In its 1941 study of net¬ 
work broadcasting, the Commission concluded that ’network broadcasting 
is an integral and necessary part of radio. ’ There is no basis in this 
record for a contrary conclusion today. ’ 

”50. Not only are networks important in bringing outstanding pro¬ 
grams like the Metropolitan Opera and the Town Meeting of the Air to 
rural and urban listeners alike, but vigorous competition between the 
networks themselves is likewise important to the growth and development 
of the American system of broadcasting. In fact, it was the concern of 
3986 the Federal Communications Commission with the necessity of 

stimulating competition in network broadcasting that led to the establish¬ 
ment of American Broadcasting Company in 1943 as an independent, com¬ 
petitive network. What are now the ABC radio and television networks 
originated on January 1, 1927, when the National Broadcasting Company 
created the Blue Network in order to provide listeners with another choice 
of radio fare from that offered by its Red Network. On March 18, 1938, 
the Federal Communications Commission began its investigation of net¬ 
work broadcasting as a result of which it concluded in its 1941 Report on 
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Chain Broadcasting that it was necessary to stimulate competition in net¬ 
work broadcasting, that it was not in the public interest for one company 
to own two networks and that competition would be stimulated by requiring 
NBC to divest itself of one of its two networks. 

”51. In order to provide the public with diversified programs by 
several networks, each vieing to outdo its competitor, a primary and 
continuing objective of the Commission has been to foster and strengthen 
competition among several networks, and to that end to avoid policies 
which would enable one or two networks to obtain positions of complete 
dominance over weaker competitors. In part by reason of superior clear 
channel facilities (owned and affiliated), NBC and CBS have long occupied 
a position of dominance over other networks. It is not the number of 
stations affiliated with a network but the character of the frequency and 
the operating power of the stations (coverage) which is most important in 
attracting network advertising. 

”52. At the present time there are 51 clear channel sky wave sta¬ 
tions in operation in the United States. Of this number 23 are owned by 
or affiliated with NBC and 20 with CBS, whereas only 6 are owned by or 
affiliated with ABC. (WJZ has no skywave service due to KOB interfer¬ 
ence and consequently is not included in this compilation). Of the 23 NBC 
skywave stations 13 are Class 1-A stations, whereas only 1 of the 6 ABC 
skywave stations is a Class 1-A station. Of the 5 Class 1-B skywave 
stations affiliated with ABC, 3 operate on frequencies above 1500 kc and 
another on a frequency above 1000 kc, while 9 of the 10 NBC Class 1-B 
affiliates are on frequencies below 1200 kc. 

3987 ”53. Skywave clear channel stations are important to network 

operations. The rural population of the United States, as distinguished 
from its urban population, must rely in large part on clear channel serv¬ 
ices. Networks with facilities capable of being heard throughout the 
United States (clear channels) and at the most economical rate per listener 
have a tremendous advantage over networks dependent in large part on 
local and regional channel affiliates which provide incomplete coverage. 

”54. From the viewpoint of attracting advertisers to use radio 
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network facilities, the ownership of or affiliation with clear channel sta¬ 
tions is a predominant factor. Most radio advertisers, marketing prod¬ 
ucts throughout the United States, desire as complete coverage of the 
entire country as is economically feasible. The more places that the 
signal and program can be heard, the more audience the advertiser has 
a chance to attract. Furthermore, the cost per thousand of listeners, 
by which national advertisers judge the efficacy of buys, reduces itself 
as the listening audience becomes larger. And larger listening is pos¬ 
sible only through signals that reach a greater number of people. The 
increase in audience delivered by the average local and regional station 
is not in the same proportion per dollar of rate as would be available with 
skywave outlets. 

”55. The importance of clear channel stations to a radio network 
has become even greater in recent years with the rapid growth of televi¬ 
sion. Television, which continues to expand in all major markets, is 
making inroads into audiences of radio stations, particularly those with 
high limitations and/or poor frequencies. Clear channel stations, how¬ 
ever, are capable of sending out signals well beyond the current range of 
television - especially at night when television is most competitive. Nat¬ 
urally, it follows that a network with a 4 to 1 clear channel advantage, 
such as NBC, over a competitor such as ABC, is in a better position than 
ever before. 

”56. A paucity of clear channel affiliates detrimentally affects the 
programming of that particular network. Programs flow to a network 
which has the best physical coverage. ABC has lost outstanding programs 
to NBC because of the latter's superior coverage. For example, during 
the last years of World War II, when the more desirable time periods 
on NBC were sold out, ABC developed the 'Theatre Guild of the Air,' 
sponsored by U. S. Steel. It obtained a substantial listening audience for 
the program. However, a few years later, when a desirable time period 
became available on NBC, U. S. Steel felt compelled to shift the program 
to that network to get greater physical coverage of the entire nation. At 
that time, as now, because of KOB's SSA on 770 kc, ABC was particularly 


weak in Western Pennsylvania, Eastern Ohio, and West Virginia. These 
are regions where important U. S. Steel operations are located. As a 
result the program and attendant revenue with which to develop other 
programs was lost to ABC. ABC for the same reasons lost the ^Railroad 
Hour^ (sponsored by the American railroads) to NBC. 

”57. Business has moved from ABC to NBC and CBS and new busi¬ 
ness lost to ABC because of the lack of coverage. NBC’s and CBS’s 
dominant position with respect to clear channel facilities is an effective 
barrier to real competition within the radio industry. The complete loss 
of nighttime sky wave service of WJZ, resulting from KOB’s operation on 
that channel, and the wasteful duplication of NBC and CBS signals, can 
only compound this inequality, and impair effective competition between 
the several networks. 

”58. Similarly, the importance to a network of owned and operated 
stations in key markets cannot be over-emphasized,. An owned station 
helps in clearance of programs in the area served by that station. An 
owned station permits promotion, advertising, and programming in those 
cities synchronized with the other owned stations with the general result 
of a more favorable effect on the public. 

”59. In addition to these basic advantages of clearance, promotion, 
and program sequence, the most important thing connected with an owned 
station is the fact that it is essentially the revenue from the owned sta- 
3989 tions that supports network operations. Radio networks per se do 

not make money. Depending upon the system of accounting, they may or 
may not be in the black. If they are in the black, it is only for nominal 
amounts, and certainly as these amounts relate to the investment in a 
radio network, they mean nothing. It is the owned radio stations that 
produce the revenue that makes possible the network programming, par¬ 
ticularly in the sustaining field, and also make possible the payments by 
the network of the large communication bills which are occasioned by the 
connection of the stations. 

”60. As in the case of clear channel facilities in general, ABC 
occupies a decidedly inferior position to NBC and CBS in the matter of 
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owned and operated stations. ABC owns 1 1/2 Class I sky wave stations, 

1 Class I non-sky wave station (WJZ), and 2 Class III (regional) stations. 
NBC, on the other hand, owns 4 Class I skywave facilities and 1 Class 
III station, and CBS owns all or part of 6 skywave stations, 1 Class I 
non-sky wave, and 2 Class III stations. 

”61. Notwithstanding the limitations in its physical facilities, ABC 
has done a commendable programming job. In the field of music it has 
brought to the public such outstanding programs as the METROPOLITAN 
OPERA, the METROPOLITAN OPERA AUDITIONS OF THE AIR, the 
FINE ARTS QUARTET, and MILTON CROSS OPERA ALBUM. In the 
field of public discussion it has carried such programs as AMERICA’S 
TOWN MEETING OF THE AIR, POLITICS ON TRIAL, CROSSFIRE, and 
PAN-AMERICAN UNION. In news and special events ABC has led the 
field. Among its regular commentators are Walter Winchell, John Daly, 
and Elmer Davis. In other phases of programming, ABC has constantly 
been in the forefront. An outstanding religious program which year after 
year has won various awards is entitled THE GREATEST STORY EVER 
TOLD. To satisfy the need of the rural and farm audience it has presented 
such honor winning programs as the HOME GARDENER SHOW, and PHIL 
ALMAPI’S FARM NEWS PROGRAM, In the field of drama and variety it 
has presented such leading programs as THIS IS YOUR FBI, MR. PRES¬ 
IDENT, and the ADVENTURES OF OZZIE AND HARRIET which has won 
the 1952 award for a family situation show, given by the National Associ¬ 
ation for Better Radio and Television. This is only one of many program 
awards that ABC has received. 

”62. Many of ABC’s network programs originate at WJZ in New 
York City and are carried during evening hours when objectionable inter¬ 
ference is caused by KOB. Since WJZ is ABC’s flagship station, this 
loss of service has a crippling effect on ABC as a network. It operates 
as an obstacle to long-range attempts by ABC, now that it has merged 
with UPT, to develop a truly competitive third network. 
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Supplemental Engineering Findings 




'’63. KOB could be shifted immediately to either 660 kc, 880 kc, 

1020 kc, 1100 kc, or 1180 kc and operate with either (a) 10 kw, unlimited 
time; (b) 25 kw night, 50 kw day, unlimited time; or (c) 50 kw unlimited 
time, emplo 3 ring a directional antenna at night. There are no allocation 
problems either domestic or foreign which would preclude such assign¬ 
ments. If KOB were to operate on any one of these frequencies, the cov¬ 
erage would be as follows: 

660 KC 

The nighttime limitation of KOB on 660 kc would be 2.36 
mv/m. Since the present nighttime limit of KOB operating on 770 
kc is 2. 24 mv/m, the night coverage of KOB operating on 660 kc 
would be approximately the same as a similar operation on 770 kc. 
The daytime coverage of KOB operating on 660 kc would also be 
approximately the same as a similar operation on 770 kc. 

880 KC 

The night limit to KOB would be 1.83 mv/m. Since the pres¬ 
ent nighttime limit of KOB operating on 770 kc is 2. 24 mv/m, the 
night coverage of KOB operating on 880 kc would be approximately 
the same as a similar operation 770 kc. The daytime coverage of 
KOB operating on 880 kc would also be approximately the same as 
a similar operation on 770 kc. 

3991 1020 KC 

The nighttime limit to KOB would be 4.30 mv/m. Since the 
present nighttime limit of KOB operating on 770 kc is 2. 24 mv/m, 
the night coverage of KOB operating on 1020 kc would be somewhat 
less than a similar operation on 770 kc. Because of the frequency 
difference the daytime coverage of KOB operating on 1020 kc would 
be somewhat less than a similar operation on 770 kc. 

1100 KC 

The night limit to KOB would be 4.02 mv/m. Since the present 
nighttime limit of KOB operating on 770 kc is 2.24 mv/m, the night 
coverage of KOB operating on 1100 kc would be somewhat less than 
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a similar operation on 770 kc. Due to the frequency difference, 
the daytime coverage of KOB operating on 1100 kc would also be 
somewhat less than a similar operation on 770 kc. 

1180 KC 

The night limit to KOB would be 2.76 mv/m. Since the pres¬ 
ent nighttime limit of KOB operating on 770 kc is 2. 24 mv/m, the 
night coverage of KOB operating on 1180 kc would be somewhat less 
than a similar operation on 770 kc. Due to the frequency difference, 
the daytime coverage of KOB operating on 1180 kc would also be 
somewhat less than a similar operation on 770 kc. 

”64. The following tabulation is a summary of the frequencies 


26/ 

available immediately for use by KOB: —' 

Frequency Class I Assignment 

KOB 

Limit 

(mv/m) 

660 KC 

WNBC, New York, N. Y. 

2.36 

880 KC 

WCBS, New York, N. Y. 

1.83 

1020 KC 

KDKA, Pittsburgh, Pa. 

4.30 

1100 KC 

WTAM, Cleveland, 0. 

4.02 

1180 KC 

WHAM, Rochester, N. Y. 

2.76 

770 KC 

WABC (WJZ), New York, N. Y. 

2.24 

1030 KC 

WBZ, Boston, Mass. 

2.62 


26/ In showing the availability for use by KOB of frequencies other than 
1030 kc,. WJZ emphasized that these alternatives should be consid¬ 
ered only in tiie ’unlikely contingency that the Commission determines in 
the instant proceeding that the public interest would not be served by re¬ 
turning KOB to 1030 kc. ’ Motion to Clarify, Change and Enlarge the 
Issues, filed December 10, 1952. 
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’’65. It is feasible for KOB to operate on 1030 kc with 50 kw power 
unlimited time by employing a two-element directional antenna system 
nighttime at its present site without causing any more interference to 
WBZ than would result from the operation of KOB on its licensed facili¬ 
ties of 1030 kc, 10 kw imlimited time. The following is a comparison of 
populations and areas that would be served by KOB on 770 kc, 50 kw day¬ 
time, 25 kw nighttime, versus 1030 kc, 50 kw, unlimited time utilizing 
this directional antenna: 


Nighttime 

770 KC 1030 KC 


Contour (MV/M) 

Population 

Area (Sq. Mi.) 

Population 

Area (Sq. 

Night limit ♦ 

188,699 

7,450 

176,260 

5,940 

2.0 

214,899 

8,450 

178,563 

7,240 

0.5 

299,077 

24,250 

221,551 

22,050 



Daytime 



2.0 

235,476 

11,270 

213,590 

7,840 

0.5 

300,455 

32,450 

264,716 

22,740 


♦ Night limit on 770 KC = 2. 24 MV/M. 

Night limit on 1030 KC *2.6 MV/M. 

”66. It is also feasible for KOB to operate on 1030 kc with 50 kw 
power unlimited employing a directional antenna nighttime which would 
give complete protection to the 0. 5 mv/m 50% sky wave contour of WBZ. 

The following is a comparison of areas and populations that would 
be served by KOB operating on 770 kc with its SSA facilities versus 1030 
kc, 50 kw, unlimited time, utilizing this directional antenna: 

Nighttime 

770 KC 1030 KC 

Contour (MV/M) Population Area (Sq. Mi.) Population Area (Sq. Mi.) 


Night limit ♦ 

188,699 

7,450 

171,540 

5,520 

2.0 

214,899 

8,450 

176,239 

6, 680 

0.5 

299,077 

24,250 

202,037 

20,130 



Daytime 



2.0 

235,476 

11,270 

213,590 

7,840 

0.5 

300,455 

32,450 

264,716 

22,740 
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♦ Night limit on 770 KC - 2. 24 mv/m. 

Night limit on 1030 KC “2.6 mv/m. 

^’67. The daytime service area which KOB would have on 1030 kc 
operating with 50 kw power, non-directional day, would include 35,739 
fewer persons than it presently serves on 770 kc. There are other day¬ 
time services available to 17,170 persons, or 48.1 percent of the popula¬ 
tion lost. 

”68. The nighttime service area of KOB operating on 1030 kc with 
50 kw power, unlimited time, employing a directional antenna system at 
night which radiates the equivalent of 10 kw toward WBZ, would include 
12,439 persons less than it presently serves on 770 kc. 11,472, or 92.2 
percent of these persons would continue to receive primary service from 
other stations. 

”69. The nighttime service area which KOB would have on 1030 kc 
operating with 50 kw power, unlimited time, employing a directional an¬ 
tenna system which would afford complete Class 1-B protection to WBZ, 
would include 17,159 fewer persons that it presently serves on 770 kc. 
11,472 persons, or 66. 9 percent of the population lost, would continue to 
receive primary service from other stations. 

Program Findings 

”70. Of the seven frequencies available for use by KOB, five (660, 
1020, 1030, 1100, 1180) are assigned to stations which are affiliated with 
NBC; one (880 kc) is assigned to a station affiliated with CBS; and one 
(770 kc) is assigned to a station affiliated with ABC. The loss of one 
NBC or CBS secondary service to persons residing in midwestern or 
eastern portions of the United States would be insignificant, in that NBC 
has a minimum of 5 secondary services in all parts of this area and in 
most parts of it has 9 to 12 services and CBS likewise has a minimum of 
5 secondary services in all parts of this area and in most parts of it has 
8 to 10 secondary services. The loss of an ABC secondary service in 
this area would be most serious, since ABC has a maximum of 1 service 
in most parts of the area and in no part of the area has more than 2 serv¬ 
ices. In order to compensate partially for variations in secondary service, 
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some duplication of secondary service must be pro\nded. 

’’71. In the event KOB were to be returned to its licensed facilities 
on 1030 kc, the following other NBC and Westinghouse secondary services 
would be available to the areas that would lose secondary service from 


WBZ: 


Westinghouse Radio Stations, Inc. 


Number of Services 


Percentage of WBZ 
Interference Area 

100 % 

99% 

93% 


National Broadcasting Compam 


Percentage of WBZ 

Number of Services Interference Area 

7 100% 

8 99% 

9 8% 

10 35% 

11 56% 

3995 ”72. WBZ is affiliated with NBC. There are 12 NBC clear channel 

skywave affiliates (counting WFFA-WBAP as a single station) which serve 
all or part of the area that would lose WBZ secondary service if KOB 
were to operate on 1030 kc. Analysis of the programs carried by WBZ 
and these 12 stations during the hours objectionable interference would be 
caused by KOB to WBZ, shows that, with minor exceptions, all 13 stations 
broadcast the identical programs. For example, on Monday, November 
10, 1952, WBZ broadcast a solid NBC network schedule from 7:30 P. M. 
to 12:00 midnight (the hours that objectionable interference would be 
caused by KOB on this date) with the exception of a half-hour period from 
11:00 to 11:30 P.M. The majority of the NBC network programs during 
these hours were broadcast by all 12 other NBC skywave affiliates and 
in no instance was an individual program broadcast by fewer than 5 other 
NBC skywave affiliates. 


380 


”73. The three other eastern Westinghouse stations (KYW, Phila¬ 
delphia; KDKA, Pittsburgh; and WOWO, Fort Wayne) are also affiliated 
with NBC and, like WBZ, carry a solid NBC network schedule, with 
minor exceptions, during the hours objectionable interference would be 
caused by KOB. Thus, of the 10 network programs broadcast by WBZ 
on November 10, 1952 between 7:30 P.M. and 12:00 midnight, 8 were 
also carried by KYW, 9 by KDKA and 6 by WOWO. 

”74. KOB also is an affiliate of NBC and broadcasts NBC programs 
during most of the hours it would receive objectionable interference from 
either WJZ or WBZ. The great majority of these network programs are 
broadcast by 5 other NBC sky wave affiliates that serve the area that would 
receive objectionable interference from WBZ or WJZ. 

”75. In contrast, only 2 other ABC skywave affiliates serve all or 
part of the service area lost to WJZ from the operation of KOB and many 
of the network programs broadcast by WJZ are not carried by either of 
these stations. For instance, on November 10, 1952, during the hours 
of objectionable interference, WJZ broadcast 9 network programs; 3 of 
these programs were not carried by either of the 2 stations; 4 were car¬ 
ried by 1 of the stations; and 2 by both stations. 

3996 ”76. The NBC skywave affiliates that would serve the areas of in¬ 

terference here involved have been affiliated with NBC for an average of 
more than 20 years each. ” 


4072 ORAL ARGUMENT 

Washington, D. C. 

Monday, November 9, 1953 

♦ ♦ ♦ ♦ ♦ 

4150 Commissioner Doerfer: Wouldn’t a decision in this case foreshadow 

what we might do in the other case ? 

Mr. IQttner: No, sir. A decision in this case would say that in 
view of the active attention being devoted to some disposition of the basic 


770 proceeding, we do not see the compelling circumstances that would 
warrant shifting KOB at this point on an interim basis over to 1030 maybe 
for a week or two or three or five weeks, or something of that sort. 

Having embarked on an affirmative course designed to meet the basic 
problem, it makes sense to let KOB stay where it is. The record in this 
proceeding does not demonstrate the compelling justification for requir¬ 
ing an interim shift of this sort. 

# # 4e ♦ 

4154 Mr. Kittner: I agree, but that is an excellent reason for the support 
by the Commission of the Examiner’s decision here, because the Exam¬ 
iner here is saying to you, and only saying, that you have decided and told 
the world that you are going to come out with a decision in the relatively 
near future trying to handle the basic problem of where KOB should be. 

In the meantime the Examiner says there is nothing; in this record before 
him that suggests that it makes sense to shift KOB to another frequency 
when three or four weeks or a month from now you may shift them back 
to where they were in the first place. 

4155 If a decision with respect to the basic proceeding or a determination 
by the Commission with respect to where it is going in the basic decision 
is relatively imminent, the gist of the decision before you is that it does 
not make sense to begin shifting the station around at this time. 
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DECISION 


4165 


By the Commission: Commissioners McConnaughey, Chairman and 

Hyde not participating; Commissioner Webster dis¬ 
senting and issuing a statement; Commissioner 
Lee dissenting. 

Preliminary Statement 

1. In its order of September 30, 1952, the Commission, proceed¬ 
ing in accordance with Section 309(a) of the Communications Act of 1934, 
as amended,granted the application of Albuquerque Broadcasting Com¬ 
pany, filed September 8, 1952, for extension of special service authori- 
2 / 

zation— to operate Radio Station KOB in Albuquerque, New Mexico, on 
the frequency of 770 kilocycles, power output of 50 kilowatts during the 
day and 25 kilowatts at night, unlimited time. The period covered in the 
authorization so granted was six months beginning October 1, 1952, or 
until thirty days after the issuance of a final decision in the pending docket 
case (Dockets 6584 and 6565) involving the KOB application for regular 
operation on 770 kilocycles, whichever is sooner. By separate order 
bearing the same date, the Commission removed the aforementioned 
docket proceedings from its pending file for consideration and the adoption 
of a proposed decision. The above action granting the instant KOB appli¬ 
cation for special service authorization was protested, under Section 

3/ 

309(c) of the Act, by American Broadcasting Company, — which is regu¬ 
larly licensed to operate Station WJZ in New York City on 770 kilocycles 
with 50 kilowatts power, unlimited time. For the reasons and under the 
circumstances and conditions hereinafter described, KOB in Albu¬ 
querque and WBZ in Boston, Massachusetts, since the year 1941 have been 
licensed for the unlimited time use of 1030 kilocycles, the former with 
10 kilowatts and the latter with 50 kilowatts, although KOB, under special 


See Appendix I. 

2/ See Appendix II. 

3/ On March 1, 1953, the call letters of Station WJZ were changed to 
WABC. On March 17, 1953, American Broad casting-Paramount 
Theatres, Inc. was substituted for American Broadcasting Company as a 
respondent herein. 


383 

service authorizations, has operated continuously during this period on 

4/ 

the 770 kilocycle assignment. — Upon consideration of the protest afore¬ 
mentioned and in accordance with the section of the Act which had been 
invoked by the protestant, the Commission, on November 3, 1952, desig- 

5/ 

nated the KOB application for hearing upon issues— which it considered 
appropriate, its order providing, among other things, that WJZ and WBZ 
were respondents in the proceeding; and that, pending final decision herein, 
the applicant ”is authorized to operate Station KOB with the facilities spe¬ 
cified in the Special Service Authorization heretofore issued pursuant to 
the Commission’s order of September 30, 1952.As will be observed 
from an examination of the issues herein, the instant proceeding is in¬ 
tended primarily to determine whether, on a temporary basis only and 
until such time as the Commission shall have made a final decision in 
Dockets 6584 and 6585, supra, it would be more in the public interest for 
KOB to continue its service on 770 kilocycles than on the channel (1030 
kilocycles) specified in its regular license. Hearing in the matter was 
conducted on February 11, 1953. Proposed findings were filed by the ap¬ 
plicant and both respondents. 

2. On March 26, 1953, the Examiner released his Initial Decision 
looking toward a grant of the Special Service Authorization requested here¬ 
in to continue until issuance of a final decision upon the application of Al¬ 
buquerque Broadcasting Company for a regular license to operate on 770 
kilocycles (Dockets No. 6584 and 6585), subject to the condition that such 
authorization shall not extend beyond the period of the station’s current 
regular license. On May 8, 1953 American Broadcasting-Paramount 
Theatres, Inc. (see footnote 3, s upra) filed exceptions to the Initial Deci¬ 
sion and brief in support thereof. 

4/ As hereinafter shown, the above method of assigning frequencies to 

KOB was required in an emergency situation, viz., the assignment 
of KOB to 1180 kilocycles, the channel on which the station had been op¬ 
erating for thirteen years, was not feasible in the reassignment of existing 
stations in accordance with 1941 NARBA. 

5/ See Appendix III. 
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3. On May 15, 1953 it also filed a motion to reopen the record to 
receive evidence on (a) areas and populations that would be served by 
WOWO operation nighttime with 50 kilowatt power as authorized subse¬ 
quent to the closing of the record in this proceeding; (b) the extent to which 
WOWO operating as now authorized would serve areas and populations 
that would be lost to WBZ if KOB were to return to its licensed facilities 

4166 on 1030 kilocycles; and (c) the program service rendered by WOWO 

and WBZ during the hours objectionable interference would be caused to 
WBZ by KOB. The Commission, in its Memorandum Opinion and Order 
released January 19, 1953 (8 RR 829), considered the question of pro¬ 
gramming and overlap of service areas of the Westinghouse stations, and 
therein, determined that programming services are not at issue and re¬ 
fused to enlarge the issues so as to include inquiry into overlap of service 
areas as indicated. With respect to the evidence on areas and population 
now served by WOWO, we conclude that such evidence is not material to 
a determination of the request for extension of special service authoriza¬ 
tion; on the other hand, evidence on this point and matters related thereto 
may be developed under the issues designated in the Memorandum Opinion 
and Order adopted on May 26, 1955, in the proceeding involving Albuquer¬ 
que Broadcasting Company, Docket Nos. 6584 and 6585. In view of these 
considerations, the hereinabove-identified motion of American Broad¬ 
casting-Paramount Theatres, Inc. to reopen the record must be denied. 

4. Exceptions to the Initial Decision were also filed by the Chief 
of the Commission's Broadcast Bureau. Replies to the exceptions of 
American Broad casting-Paramount Theatres, Inc. were filed by Westing- 
house Radio Stations, Inc. and by Alburquerque Broadcasting Company. 

Oral argument on the exceptions was held before the Commission ^ banc 
on November 9, 1953. 

5. We have considered the disputed rulings of the Examiner and 
herewith approve them. We have examined each of the parties’ exceptions 
and the reply briefs. Those exceptions that have been granted, either in 
whole or in part, are reflected in the following opinion; the others, or the 
portions not so granted, are denied either for reasons set out in the decision. 
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or as having no decisional significance here. 

6. Radio Station KOB was established in the year 1922, under 
authority of the Department of Commerce. For a substantial portion of 
the time between 1928 and 1938, it shared the use of the frequency 1180 
kilocycles with a station located in Portland, Oregon, and, from 1938 
to the early part of 1941, it operated during unlimited hours on this 
channel. For the 16-month period next preceding March 29, 1941, the 
nighttime use of 1180 kilocycles by KOB was unduplicated. Under the 
Rules of the Commission then in effect, this was classified as a clear 
channel frequency to which Class I and Class II stations were assigned. 

In May of 1940, a construction permit issued to KOB, authorizing a power 
increase to 50 kilowatts, specified that it should become a Class I station. 

7. Although the North American Regional Broadcasting Agreement 
of 1941 permitted the use of 1180 kilocycles in the United States at Buffalo, 
New York, it contained no provision for a frequency assignment for KOB. 
Hence, it became the Commission's responsibility to assign KOB a chan¬ 
nel upon which it would be expected to render service at least reasonably 
comparable in scope to that furnished prior to the effectiveness of the 

4167 Agreement. In the first instance, the Commission proposed a 50 
kilowatt assignment as Class 11 station on 1030 kilocycles, the channel 
licensed to WBZ in Boston, Massachusetts, a Class I-B station. The 
latter opposed this allocation, as well as its own cljissification, and 
further studies and tests were made to determine whether another fre¬ 
quency would not be more suitable for the purpose. Upon consideration 
of the WBZ opposition, as well as the results of the studies and tests 
aforementioned, the Commission, in February of 1941, proposed that KOB 
should operate on the 1030 kilocycle channel with 10 kilowatts power, 
unlimited time, ”As the only frequency then available, ” subject to the 
condition that the station's power would be increased to 50 kilowatts upon 
construction of an appropriate directional antenna system and the furnish¬ 
ing of proof of its performance. The objections to this action interposed 
by KOB and WBZ appear not to have been pursued after they received 
assurance that the allocation was of a temporary nature only. In March 
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of 1941, KOB was so licensed, the Commission stating that 
consideration of the question as to which frequency should be perman¬ 
ently assigned this station will be deferred until an appropriate applica¬ 
tion presents that issue. ” 

8. In June of 1941, KOB received special service authorization 

to increase power output to 50 kilowatts during the day and to 25 kilowatts 
at night on 1030 kilocycles. Additional engineering studies revealed that 
KOB would have a wider interference-free service area on 770 kilocycles 
than on 1030 kilocycles, and that substantial interference attended the 
simultaneous operation of KOB and WBZ on the latter channel. Accord¬ 
ingly, in October of 1941, the Commission, on its own motion, amended 
the KOB special service authorization on 1030 kilocycles to provide for 
770 kilocycles, a clear channel frequency then and now used by Station 
WJZ in New York City. The latter’s protest followed this allocation. 

9. In the year 1944, KOB made application for a regular license 
to use 770 kilocycles on an unlimited time basis with power output of 
50 kilowatts. It was the subject of hearings held in January of 1945 in 
which WJZ participated, but, before decision thereon, the Commission, 
on February 20, 1945, instituted the Clear Channel Proceeding which had 
as its primary objective the determination of the appropriate classification 
and the most effective and efficient use of all clear channel frequencies in 
the United States. The order of the Commission in that regard recited, 
among other things, that there were pending before it certain applications 
involving proposals for duplicate nighttime operation on Class I-A clear 
channel frequencies, and others proposing the use of power in excess of 
50 kilowatts by Class I-A stations; and that the questions posed by such 
applications were more the subjects of a general hearing than a series of 
individual hearings limited to particular proposals. Following this order, 
and on March 23, 1945, WJZ moved the Commission to withhold decision on 
the KOB application for regular license on 770 kilocycles, supra, pending 
decision in the Clear Channel Proceeding. In that pleading, WJZ stated 
that since the frequency of 770 kilocycles was part of the over-all clear 
channel problem, any action which the Commission might take on the KOB 
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application would have to be considered de novo in the Clear Channel 
4168 case. However, this pleading became moot by reason of a sub¬ 
sequent petition of WJZ, filed October 29, 1945, which prayed that a 
prompt decision be made upon the KOB application. On February 1, 1946, 
the Commission issued an order for the dismissal of all pending applica¬ 
tions for full time operations on Class I-A frequencies, pending decision 
in the Clear Channel matter. The order explained that such applications 
involved "direct conflicts" with the Commission’s Rules, in that they sought 
"duplicate nighttime operation on channels reserved for the exclusive use 
of one station only. ” This order was followed by another petition of WJZ 
which urged the dismissal of the KOB application for the regular use of 
770 kilocycles. In its order of August 9, 1946 denying same, the Com¬ 
mission stated as follows: "The frequency 770 kc under the Commission’s 
rules as presently written remains a I-A channel although KOB operates 
on it under a special service authorization, while 1030 kc under the Com¬ 
mission’s rules remains a I-B channel even though no other station oper¬ 
ates on that frequency nighttime. An anomalous situation, therefore, 
exists so far asthe frequencies 770 kc and 1030 kc are concerned. The 
Commission is desirous of resolving this situation as soon as possible 
but cannot do so effectively until after the conclusion of the Clear Channel 
Hearing. Accordingly, it is proposed that the KOB application(s) and all 
other applications for operation on either 770 kc or 1030 kc be put in the 
pending files, until after a decision in the Clear Channel Hearing." Such 
hearing was conducted over the period January 14, 1946 to October 31, 

1947. 

10. In the year 1949, WJZ opposed the granting of further exten¬ 
sions of special service authorizations for KOB to operate on 770 kilo¬ 
cycles. Following oral argument on this opposition, the Commission 
granted the extensions involved and stated as follows: 

"Since the question of KOB’s permanent assignment involves 
the classification of two important clear channels, 770 kc and 
1030 kc, it cannot be determined until after a decision in the 
Clear Channel Hearing. The latter proceeding contemplates a 
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possible reclassification of all of the clear channels and 
cannot be decided piecemeal. In fact, WJZ itself has recognized 
and strongly argued that the solution of the KOB problem is sub¬ 
sidiary to and dependent upon a decision in the Clear Channel 
Hearing. 

”Thus all that can be decided now is the question of how KOB 
should operate in the interim period until its permanent assign¬ 
ment can be determined. Upon consideration of all of the facts, 
we are of the opinion that the status quo should be maintained. 

A change in the KOB frequency, which could only be another tem¬ 
porary expedient, should not be undertaken in the absence of a 
compelling reason; and we find no such reason here. WJZ has 
suggested that KOB should return to the facilities specified in its 
license, 1030 kc with power of 10 kw. There is no question but 
that this would result in severe interference to WBZ and at least 
4169 some loss of service to KOB. The Commission recognized in 1941 
that KOB's assignment on 1030 kc was unsatisfactory and deter¬ 
mined that it should be placed on 770 kc until a final solution of the 
problem was found. WJZ has advanced no satisfactory reason why 
this determination should be disturbed at this time. ♦ ♦ ♦ ” 

In its decision on an appeal taken by WJZ from the above action of the 
Commission, the United States Court of Appeals for the District of Col¬ 
umbia Circuit (191 F. 2d 492) held that the ’"status quo" of KOB on 770 
kilocycles could not be retained indefinitely pending final decision in 
the Clear Channel Proceeding, concerning which the record before the 
court contained no assurance of ultimate disposition in the foreseeable 
future. Although the court recognized the difficulty of the task which con¬ 
fronted the Commission in accomplishing a satisfactory adjustment in the 
channel controversy between KOB and WJZ, its mandate required of the 
Commission positive action to bring about a final determination in the 
matter. Recognizing that an unqualified reversal of the Commission's 
decision in further extending the special service authorization of KOB on 
770 kilocycles would not meet the needs of the case; that the station’s 
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return to the 1030 kilocycle assignment under its regular license may be 
of doubtful feasibility, and that KOB should not be forced off the air or 
unduly compelled to limit its service, the Court considered that the reten¬ 
tion of the status quo by KOB on 770 kilocycles would not be inconsistent 
with its holding, pending expeditious action by the Commission looking 
towards a final solution of the problem presented. Such solution is pres¬ 
ently in the process as the Commission removed from its pending file the 
proceedings in Dockets 6584 and 6585, supra, for consideration and prep¬ 
aration of a proposed decision. However, by Memorandum Opinion and 
Order released May 27, 1955 it was held for the reasons set forth therein 
that the record in such proceedings should be reopened, the issues modi¬ 
fied and further evidence taken. 

Findings of Fact 

11. The 0. 5 mv/m daytime contour of Station KOB, operating on 

770 kilocycles and power of 50 kilowatts, embraces an area of 31, 500 

6 / 

square miles with population of 290, 448. — Within its 2 mv/m contour 

is an area of 11,200 square miles with population of 227,127. Using the 

1030 kilocycle assignment with power of 10 kilowatts, the station’s 0. 5 

mv/m daytime contour includes an area of 12,450 square miles with popu- 

6 / 

lation of 193,487, — and its 2 mv/m contour embraces 4, 510 square miles 
with population of 170, 648. Da 5 rtime primary service to portions of the 
area within the 0. 5 mv/m contour of KOB on the 770 kilocycles assign¬ 
ment is supplied by eight other stations, and all or portions of the area 
within its 0. 5 mv/m contour on 1030 kilocycles receive primary service 
during the day from seven other stations. 

4170 12. A change in the present daytime operating assignment of KOB 

from 770 kilocycles with 50 kilowatts to 1030 kilocycles and 10 kilowatts 
would occasion losses, within the 0. 5 mv/m contour, of 19,050 square 
miles with population of 96,959, involving 60. 5% of the station’s present 
daytime primary service area and 33.4% of the population presently re¬ 
ceiving its primary service during the day. Within the 2 mv/m contour, 

6/ This count does not include persons residing in towns with populations 
in excess of 2500 between the 2 mv/m and the 0. 5 mv/m contours. 
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the loss to KOB resulting from such a change in assignment would be 
6,690 square miles in area with population of 56,479 - or a reduction in 
area from that presently served in the amount of 59.7%, and 24. 9% in 
population. 

13. In the area which would be lost to KOB within its 0. 5 mv/m day¬ 
time contour, 14,300 square miles (75.1%) of the total area lost receives 
primary service during the day from no other standard broadcast station; 
4,399 square miles (23.1%) of such area receives primary daytime serv¬ 
ice from one other standard broadcast station; 234 square miles (1. 2%) 
receives primary daytime service from two other standard broadcast 
stations; and 117 square miles (0. 6%) receives primary daytime service 
from three other standard broadcast stations. In the population that would 
lose primary service (0. 5 mv/m or more) from KOB during the day, 28,435 
persons, or 29. 3% of the total number of persons in the area lost, receive 
primary service during the day from no other standard broadcast station; 

58, 699 persons, or 60. 5% of the total population lost, receive primary 
service during the day from one other standard broadcast station; 6, 846 
persons, or 7.1% of the total population lost, receive primary service 
during the day from two other standard broadcast stations; 2,979 persons, 
or 3.1% of the total population lost, receive primary service during the 

day from three other standard broadcast stations. 

14. During nighttime hours on the 770 kilocycles channel with 25 
kilowatts power, KOB is limited to the 2. 24 mv/m groundwave contour, 
due to the co-channel interference produced by Station WJZ in New York 
City, and it furnishes interference-free primary service to an area of 

8,100 square miles and a population of 200,049. On 1030 kilocycles with 
10 kilowatts power at night, KOB would be limited to the 2. 62 mv/m 
groundwave contour by co-channel Station WBZ in Boston, Massachusetts, 
and it would supply interference-free primary service to an area of 
3, 670 square miles with population of 167, 533. Thus, a change in the 
KOB nighttime operating assignment from 770 kilocycles and 25 kilowatts 
power to 1030 kilocycles and 10 kilowatts power would occasion losses in 
its nighttime interference-free primary service over an area of 4,430 
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square miles with population of 32, 516, or a loss of 54.7% of the station's 
present nighttime interference-free primary service area and 16.3% 
of the population presently served within such area. Six standard broad¬ 
cast stations render interferaice-free primary service at night to por¬ 
tions of the area within the interference-free nighttime contour of KOB 
on the 770 kilocycles assignment, and three such stations furnish similar 
service at night to portions of the area within the interference-free night¬ 
time service area of KOB on the 1030 kilocycle assignment. 

4171 15. In the interference-free area so lost at night by KOB, 3, 831 

square miles, or 86. 5% of the total area lost, receives interference-free 
primary service from no other standard broadcast station; 581 square 
miles, or 13.1% of the total area lost, receives interference-free primary 
service at night from one other standard broadcast station; 18 square 
miles, or 0.4% of the total area lost, receives interferences-free pri¬ 
mary service at night from two other standard broadcast stations; and 
no part of the area lost by KOB at night receives interference-free pri¬ 
mary service from more than two other standard broadcast stations. The 
entire area lost to KOB at night is within the 0. 5 mv/m-50% nighttime 
skywave contours of eleven Class I standard broadcast stations. In the 
population that would lose the KOB interference-free service at night 
as a result of the aforementioned change of operation, 29, 558 persons, 
or 90.9% of the total population lost, receive interference-free primary 
service at night from no other standard broadcast station; 2,928 persons, 
or 9.0% of the total population lost, receive interference-free primary 
service at night from one other standard broadcast station; and 30 per¬ 
sons, or 0.1% of the total population lost, receive interference-free pri¬ 
mary nighttime service from two other standard broadcast stations; and 
no portions of the population lost receive interference-free primary service 
at night from more than two other standard broadcast stations. 

16. The foregoing findings are predicated upon the interference which 
KOB would encounter at night by reason of the operations of WJZ and WBZ 
on 770 kilocycles and 1030 kilocycles, respectively, as determined by 
applying the appropriate curves in Figure 1 of the Standards of Good 
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Engineering Practice. In that connection, it appears that, under present 
operating conditions, no stations in foreign countries would increase the 
limitations imposed upon KOB by stations located in the United States. 
However, the record reveals that in the year 1952, the Government of 
Mexico notified the United States of a proposal to increase the power out¬ 
put of Station XEQR, Mexico City, from 1 kilowatt to 50 kilowatts (direc¬ 
tive), unlimited time on the 1030 kilocycles channel. Such notification 
appears to have been protested by the United States on the ground that the 
proposal does not afford adequate protection to the stations in the United 
States on the channel. The record of hearing herein does not reveal whether 
there has been a decision reached on the above protest. In view of this 
circumstance, the applicant introduced evidence as to the effects which 
the notified use of 1030 kilocycles with 50 kilowatts, directive, in Mexico 
City would have upon the nighttime operation of KOB in Albuquerque, New 
Mexico, on the same channel with 10 kilowatts power. It does not appear 
that the notified 50 kilowatts operation in Mexico City would adversely af¬ 
fect the daytime service area of KOB on 1030 kilocycles. 

17. Assuming, therefore, that Station XEQR in Mexico City were 
to be operated at night on 1030 kilocycles with 50 kilowatts, directive. 

Station KOB in Albuquerque on the same channel with 10 kilowatts power 
would be limited to its 6. 41 mv/m groundwave contour and would supply 
interference-free primary service to an area of 1, 870 square miles with 
4172 population of 154, 343. The change of operation from 25 kilowatts 
on 770 kilocycles to 10 kilowatts on 1030 kilocycles would occasion losses 
in the nighttime interference-free service area of KOB of 6, 230 square 
miles and 45,706 population, or 76.9% of its present nighttime interference- 
free service area and 22. 8% of the population to which it presently renders 
interference-free primary service at night. Three standard broadcast 
stations give interference-free primary service at night to portions of 
the area which would lie within the interference-free nighttime service 
area of KOB on the 1030 kilocycle assignment with 10 kilowatts power, 
assuming the 6.41 mv/m limitation aforementioned. In the interference- 
free area so lost at night by KOB, 5, 516 square miles, or 88. 5% of the 
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total area lost, receives interference-free primary service from no 
other standard broadcast station; 696 square miles, or 11. 2% of the total 
area lost, receives interference-free service at night from one other stand¬ 
ard broadcast station; 18 square miles, or 0.3% of the total area lost, 
receives interference-free primary service at night from two other 
standard broadcast stations; and no part of the area lost by KOB at night 
receives interference-free primary service from more than two other 
standard broadcast stations. The entire area lost by KOB during night¬ 
time hours is within the 0. 5 mv/m-50% skywave contours of eleven Class 
I standard broadcast stations. Regarding the populations that would lose 
interference-free primary service at night from KOB as a result of the 
change of operation and a 6. 41 mv/m limitation, 34, 258 persons, or 74.9% 
of the total number lost, receive interference-free primary service at night 
from no other standard broadcast station; 11,418 persons, or 25% of the 
total number lost, receive interference-free primary service at night 
from one other standard broadcast station; 30 persons, or 0.1% of the 
total population lost, receive interference-free primary service at night 
from two other standard broadcast stations; and no part of the population 
lost receives interfere nee-free primary service at night from more than two 
standard broadcast stations. 

18. The daytime service of Station WJZ on 770 kilocycles in New 
York City is not affected by the 770 kilocycles operation of KOB with power 
of 50 kilowatts. At night, assuming no other station were to use this fre¬ 
quency, WJZ would render interference-free primary service (0. 5 mv/m 
groundwave contour) to an area of 19,270 square miles with population of 
15,473,000. With KOB on the channel at night with power of 25 kilowatts, 
WJZ is limited to the 1.36 mv/m groundwave contour, and renders inter¬ 
ference-free primary service to an area of 9,130 square miles and a popu¬ 
lation of 14, 372,000. Thus, the KOB nighttime operation on the channel 
causes a reduction of 10,140 square miles and a population of 1,101,000, 
in the WJZ primary service area, or a loss of 52. 6% in area and 7.1% 
in population. Forty-eight standard broadcast stations render interference- 
free primary service at night to portions of the nighttime primary service 


area so lost by WJZ. All portions of the area which would receive pri- 
4173 mary service (within the 0. 5 mv/m groundwave contour) at night 
from WJZ, in the absence of interference from KOB, receive primary 
service from at least one other standard broadcast station. An area of 
755 square miles, or 7. 5% of the total nighttime primary service area 
lost by WJZ as a result of the KOB operation, receives interference- 
free primary service at night from one other standard broadcast station; 
an area of 1, 291 square miles, or 12.7% of the total nighttime primary 
service area so lost by WJZ, receives interference-free primary service 
at night from two other standard broadcast stations; an area of 673 square 
miles, or 6. 6% of the total nighttime primary service area lost by WJZ, 
receives interference-free primary service at night from three other 
standard broadcast stations; and an area of 7,421 miles, or 73.2% of 
the total nighttime primary service area lost by WJZ, receives interfer¬ 
ence-free primary service at night from at least four other standard 
broadcast stations. 

19. All persons who lose interference-free primary service from 
WJZ at night, as a result of the KOB operation, receive primary service 
from at least one other standard broadcast station; 15,998 persons, or 
1.5% of such population lost, receive interference-free primary service 
at night from one other standard broadcast station; 46,106 persons, 

or 4.2% of the population lost, receive interference-free primary service 
at night from two other standard broadcast stations; 54, 224 persons, or 
4.9% of the population lost, receive interference-free primary service 
at night from three other standard broadcast stations; and 984, 672 per¬ 
sons, or 89.4% of the population lost, receive interference-free primary 
service at night from four or more standard broadcast stations. 

20. The nighttime 0. 5 mv/m-50% skywave contour of WJZ embraces 
an area of 507,020 square miles with population of 39,408,000. Of this 
total area, an area of 487,750 square miles with population of 23,935,000 
receive secondary service from this station. The KOB nighttime operation 
on 770 kilocycles with 25 kilowatts causes a loss to WJZ of its entire 
secondary service area, which includes 487,750 square miles with 
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population of 23,935,000. Portions of the area and populations within 
the secondary service area lost by WJZ receive interference-free primary 
service from 576 standard broadcast stations, of which 267 are Class I, 
n or ni stations and 309 are Class IV stations. An area of 195,000 square 
miles, or 40.0% of the total secondary service area lost by WJZ, receives 
primary service from no standard broadcast station. Out of the total 
population residing within the secondary service area so lost by WJZ, 
7,825,000, or 32.7%, receive primary service from no standard broad¬ 
cast station. A minimum of eleven and a maximum of twenty-nine United 
States Class I standard broadcast stations render secondary service to 
each part of the secondary service area so lost by WJZ. 

4174 21. Operating during nighttime hours on 1030 kilocycles with 50 

kilowatts power, employing a directional antenna, and assuming no co- 

7/ 

channel operation, — WBZ would render interference-free primary serv¬ 
ice (0. 5 mv/m groundwave contour) to an area of 12,000 square miles 
with population of 4,317 , 500. An area of 200 square miles with popula¬ 
tion of 23, 500 is involved in interference attending the WBZ-WBZA syn¬ 
chronized operation. The use of 1030 kilocycles with 10 kilowatts by 
KOB at night would cause a reduction in the WBZ nighttime interference- 
free service area, whereby the station would supply primary service to 
an area of 9,370 square miles with population of 4,197,000. Thus, the 
WBZ interfere nee-free nighttime primary service area would be reduced 
by 2, 630 square miles and a population of 120, 500, or a loss of 21.9% in 
area and 2.8% in population. 

22. Seventeen standard broadcast stations render interference- 
free primary service at night to portions of the primary service area lost 
by WBZ as the result of the KOB operation on the same channel. In the 
WBZ area so lost (within the 0. 5 mv/m groundwave contour), an area of 
1,619 square miles, or 61.6%, receives interference-free primary serv¬ 
ice at night from no other standard broadcast station; an area of 722 square 
miles, or 27. 5%, of the total nighttime primary service area lost by WBZ, 
receives interference-free primary service at night from one other standard 


7/ This excepts the synchronized operation of WB2^. 
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broadcast station; an area of 222 square miles, or 8.4%, of the total night¬ 
time primary service area so lost by WBZ, receives interference-free 
primary service at night from two other standard broadcast stations; an 
area of 45 square miles, or 1.7%, of the total nighttime primary service 
area lost by WBZ, receives interference-free primary service at night 
from three other standard broadcast stations; and an area of 22 square 
miles, or 0.8%, of the total nighttime primary service area lost by 
WBZ, receives interference-free primary service at night from at least 
four other standard broadcast stations. A population of 68,328, or 56.7%, 
of the total population that would be lost by WBZ, receives interfere nee-free 
primary service at night from no other standard broadcast station; 27,775 
persons, or 23.0%, of such population lost, receive interfere nee-free 
primary service at night from one other standard broadcast station; 

12,482 persons, or 10.4%, of such population lost, rece ive interference- 
free primary service at night from two other standard broadcast stations; 
3,956 persons, or 3. 3%, of such population lost, receive interference- 
free primary service at night from three other standard broadcast sta¬ 
tions; and 7,959 persons, or 6. 6%, of the population lost, receive inter¬ 
ference-free primary service at night from four or more other standard 
broadcast stations. 

4175 23. The 0. 5 mv/m-50% skywave contour of WBZ at night includes an 

area of 481,110 square miles with population of 31,196,000. Of this total 
area, an area of 468,910 square miles and a population of 26, 855,000 re¬ 
ceive secondary service from WBZ. With KOB operating on 1030 kc, WBZ 
would render secondary service to an area of 163,160 square miles and a 
population of 10,631,000 persons. Thus, an area of 305,750 square miles 
(65.2%) with population of 16,224,000, (60.4%), now receiving secondary 
service from WBZ, would receive interference at night from the operation 
of KOB on the 1030 kilocycle assignment. Portions of the area and popu¬ 
lations within the secondary service area lost by WBZ receive interference- 
free primary service from 355 standard broadcast stations, of which 165 
are Class I, 11 or in stations and 190 are Class TV stations. An area of 
131,000 square miles, or 42. 8%, of the secondary service area lost by 
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WBZ, receives primary service from no standard broadcast station. Out 
of the total population residing within the secondary service lost by WBZ, 
5,873,000 persons, or 36.2%, receive primary service from no standard 
station. A minimum of eighteen and a maximum of twenty-nine United 
States Class I standard broadcast stations render secondary service to 
each portion of the secondary service area lost by ^WBZ. 

24. The evidence reveals that on the basis of present domestic fre¬ 
quency allocations and foreign notifications, the KOB operation on 770 

8 / 

kilocycles does not create white areas- in any portion of the primary 
service area of Station WJZ or any other existing station. Operating on 
1030 kilocycles with 10 kilowatts, KOB would cause white areas to be 
created within portions of its present (770 kc) daytime and nighttime pri¬ 
mary service areas and in the nighttime primary service area of Station 
WBZ. The white areas so created would involve 19,750 square miles 
with population of 126,321. During the day, the KOB white area would 
extend over 14,300 square miles with population of 28,435, and at night, 
it would involve 3, 831 square miles with population of 29, 558. The WBZ 
white area (night) would extend over 1, 619 square miles with population 
of 68,328. Considering the notified 50 kilowatt operation in Mexico City 
on 1030 kilocycles by Station XEQR, the total white areas day and night, 
which would be created by KOB on the 1030 kilocycle assignment would 
extend over 21,435 square miles with population of 131,021. The night¬ 
time white areas involved receive secondary service from about nineteen 
Class I stations. In this connection, it appears that the entire nighttime 
interference-free service area of KOB whether on 770 kilocycles or 
1030 kilocycles, receives secondary service from about eleven existing 
stations. 


8/ Areas without primary service. 
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4176 CONCLUSIONS 

1. The primary issue governing this proceeding is whether, on a 
temporary basis and( until such time as the Commission shall have made 
final decision on the pending proposal of Albuquerque Broadcasting Com¬ 
pany to operate Radio Station KOB, Albuquerque, Nex Mexico, by regular 
license on the frequency of 770 kilocycles, with 50 kilowatts power, un¬ 
limited time, it would be more in the public interest for the station to con¬ 
tinue its service with the facilities specified in the special service autho¬ 
risations issued to it, namely, 770 kilocycles, 25 kilowatts at night and 
50 kilowatts during the day, unlimited hours, than with its licensed 
facilities of 1030 kilocycles, 10 kilowatts, unlimited hours. As an emer¬ 
gency measure, the Commission in 1941 licensed the station on 1030 
kilocycles, with power of 10 kilowatts, unlimited time, but, for the 
reasons previously shown herein, there was issued to KOB in the same 
year a special service authorization to use 770 kilocycles, power output 
of 50 kilowatts during the day and 25 kilowatts at night, unlimited time, 
and the station has since been operated with these facilities under ex¬ 
tensions of special service authorization. KOB contends that the Com¬ 
mission must obtain for it a frequency assignment under which it would be 
enabled to supply a serivce comparable in scope to that rendered in the year 
1940 when it was made a Class I station. Station WJZ in New York City 
and WBZ, Boston, Massachusetts, which, prior to the year 1941, and 
now, are regularly licensed on 770 kilocycles and 1030 kilocycles, 
respectively, resist the use of their channels by KOB. In the emergency 
situation confronting the Commission when it made these assignments to 
KOB, supra, no hearings were held looking towards modifications of the 
licenses of the three stations involved, although, in the year 1945, KOB 
and WJZ participated in hearing upon the former*s application for a regular 
license on 770 kilocycles. In compliance with a mandate of the United 
States Court of Appeals for the District of Columbia Circuit (191 F. 2nd 
492), the Commission, on September 30, 1952, ordered the removal 
from its pending file of the proceedings held upon the KOB application 
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for regular license on 770 kilocycles, for consideration and preparation 
of aproposed decision, at the same time granted KOB a six-months* ex¬ 
tension of its special service authorization to use that frequency, but, 
upon protest by WJZ, the application was designated for hearing, the 
primary issue governing same being that stated above. 

2. Under the evidence as adduced in the instant proceeding a 
change in the operating assignment of KOB from 770 kilocycles, with 
50 kilowatts during the day and 25 kilowatts at night, to 1030 kilocycles, 
with 10 kilowatts during the day and night, would cause a reduction in 
the station* s daytime primary service area from 31, 500 square miles 
to 12,450 square miles, and the population to which it renders primary 
service would be reduced from 290,446 to 193, 487. There would also 
be created, as the result of such change a new daytime white area in¬ 
volving 14, 300 square miles, with population of 28,435, to which KOB 
on 770 kilocycles has been furnishing primary service for the past 
twelve years. During nighttime hours, a change in the KOB operating 
assignment, as aforementioned, would cause a reduction in its nighttime 

4177 primary service area from 8,100 square miles, with population 

of 200, 049, to 3, 670 square miles, with population of 167, 533. There 
would also be created a new nighttime white area involving 3, 831 square 
miles, with population of 29, 558, which presently receives primary ser¬ 
vice at night only from KOB. It appears, however, that the nighttime 
white area involved receives secondary service from eleven Class I 
standard broadcast stations, and this is also with reference to the 
entire area so lost by KOB at night. 

3. Portions of the area included within the da3^ime primary service 
area of KOB on the 770 kilocycle assignment, with 50 kilowatts power, 
receive primary service from eight other standard broadcast stations, 
and seven such stations give primary service to portions of the primary 
service area of KOB on the 1030 kilocycle assignment, with 10 kilowatts 
power. At night, six stations serve portions of the interference-free 
primary service area of KOB on 770 kilocycles with 25 kilowatts power, 
and three stations render interference-free service at night to portions 
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area 

of its nighttime interfere nee-free primary service/on 1030 kilocycles 
with 10 kilowatts power. Considerable secondary service is also fur¬ 
nished the primary service area of KOB on either assignment. 

4. The 770 kilocycle operation of KOB causes WJZ in New York 
City to lose its entire secondary service area of 487, 750 square miles 
with population of 23, 935, 000, and it also causes a loss in the WJZ 
nighttime primary service area of 10,140 square miles with population 

of 1,101, 000, or a loss of 52.6% in area and 7.1% in population. Portions 
of the nighttime primary service area lost by WJZ receive interference- 
free primary service at night from forty-eight standard broadcast sta¬ 
tions; approximately 576 such stations serve portions of the secondary 
service area of WJZ; and it appears that a minimum of eleven and a 
maximum of twenty-nine Class I stations of the United States render 
secondary service to each part of the secondary service area lost by 
WJZ. 

5. The KOB operation on 1030 kilocycles, with 10 kilowatts power, 
unlimited time, would cause a reduction in the nighttime interference- 
free primary service area of WBZ, Boston, Massachusetts, on the 
same channel, from 12,000 square miles, with population of 4, 317, 500 
to 9, 370 square miles, with population of 4,197, 000. (This does not 
consider the effects of a notified 50 kilowatt operation on 1030 kilo¬ 
cycles in Mexico City, Mexico, which has been protested by the United 
States.) Seventeen other stations render interference-free primary 
service at night to portions of the primary service area lost by WBZ as 
a result of KOB operation on this channel. It appears, however, that a 
population of 68, 328, or 56. 7% of the total population that would be lost 
by WBZ, receives interference-free primary service at night from no 
other station, and, in the event of the above change in the KOB assign¬ 
ment, this population would lose its only primary service. In addition, 
the 1030 kilocycle operation by KOB would cause a reduction in the 
secondary service of WBZ from 468, 910 square miles with population 

of 26, 855, 000 to 163,160 square miles, with population of 10, 631, 000. 
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Portions of the area and populations within the secondary service area of 
4178 WBZ receive primary service from 355 standard broadcast stations, 

although an area of 131,000 square miles of the secondary service area 
lost by WBZ receives primary service from no standard broadcast station. 
A minimum of eighteen and a maximum* of twenty-nine stations supply 
secondary service to each part of the secondary service area that would 
be lost by WBZ. 

6. Thus, the removal of KOB from 770 kilocycles to 1030 kilo¬ 
cycles would enable WJZ (a) to furnish a new primary service at night 
to 1,101,000 persons, all of whom presently receive primary nighttime 
service from at least one station and about 90% of them receive it from 
four or more stations, and (b) to furnish secondary service to many 
millions of persons throughout the country who are now supplied with 
an abundance of such secondary service by other sbitions. However, it 
does not appear that the unduplicated nighttime operation of WJZ on 770 
kilocycles would enable it to furnish any areas or populations with their 
first primary service. On the other hand, the simultaneous operation 
of KOB and WBZ on the 1030 kilocycle channel would not only reduce 
the primary service areas of both and cause a substantial diminution in 
the secondary service of WBZ, but it would create white areas during 
the day and night affecting 126, 321 persons who would be deprived of the 
only primary service presently available to them. 

7. An argument of merit advanced in the brief filed in behalf of 
KOB is that it would be neither fair nor equitable for the Commission to 
require duplicate nighttime operations in Albuquerque, Nex Mexico, and 
Boston, Massachusetts, on 1030 kilocycles, with the result that a sub¬ 
stantial portion of the only secondary service emanating from Boston 
would be reduced, while the sixth skywave service would be added to 
New York City through the unduplicated nighttime operation of WJZ on 
770 kilocycles. Although subordinate to the factor stated above, this is 
an added reason for the Commission’s position herein, for, as pointed 
out by KOB, ’’The rural communities of New England have but one 
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Class I transmission service located in the largest city of their area, 
whereas the rural communities in the middle-Atlantic states have six 
Class I transmission services allocated to the largest city in their 
area. ” Section 307(b) of the Communications Act of 1934, as amended, 
would dictate the maintenance of an undiminished nighttime secondary 
service by New England Station WBZ. 

8. Exceptions to the Initial Decision were filed by American Broad¬ 
casting-Paramount Theatres, Inc. among which are exceptions to the 
failure of the Commission to resolve the KOB-WABC-WBZ controversy 

by appropriate proceedings and to the failure of the Commission to conclude 
that the record compiled in the 1945 hearing on KOB*s application for 
license to operate on 770 kilocycles is inadequate and hence not an appro¬ 
priate vehicle by which to resolve this controversy. The Commission, 
on May 27, 1955, released a Memorandum Opinion and Order pursuant 
to which the record was reopened, the issues were modified, and current 
evidence is to be received concerning the radio service being received 
in the areas affected. The reasons for this determination are specifically 
set forth in this Memorandum Opinion and Order and need not be re¬ 
peated here. An informal hearing conference was held in this further 
proceeding on June 20, 1955, and hearing is now scheduled to resume on 
October 17, 1955. Thus, we believe appropriate steps are being taken 
to arrive at a final disposition of the KOB-WABC-WBZ controversy and 
4179 to assure an adequate record based on current evidence and the 

Commission's Rules and Standards as modified, since the year 1945. 

9. The other exceptions of American Broadcasting-Paramount 
Theatres, Inc. relate principally to the equities involved, to the 
failure of the Commission to require KOB to cease operation on the fre¬ 
quency 770 kilocycles, to the refusal of the Commission to permit the 
introduction in this proceeding of evidence as to available programming 
service in the areas involved, to consider the feasibility of operation 
by KOB on channels other than 770 kc and 1030 kc, and to the ultimate 
conclusion of the Examiner in this proceeding. In its said Memorandum 
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Opinion and Order, the Commission has placed in issue, in the further 
hearing on the application of KOB for license to operate on frequency 
770 kilocycles, the program service being rendered by Stations KOB, 
WABC, and WBZ and the classification and network affiliation of all 
stations serving the areas involved. For the reasons set forth therein, 
we refused to put in issue the feasibility of operation by KOB on channels 
other than 770 kc and 1030 kc. Thus, we believe that this further hearing 
affords appropriate relief insofar as programming is concerned. 

10. We now turn to consideration of the principal issue in this 
proceeding, whether, pending final determination in the hearing on the 
application of KOB for license to operate on frequency 770 kilocycles, 
we should permit continued operation by KOB on that frequency under 
special service authorization. The evidence introduced in this pro¬ 
ceeding under the Rules and Standard existing at the time of the hearing 
demonstrates that, in light of the radio services available to the areas 
involved at the time of this hearing, to require KOB to cease operating 
on frequency 770 kc would deprive substantial area:3 and populations of 
the only primary service available to them without any concomitant 
benefit should it cease operation on this frequency. While this considera¬ 
tion may not be such as to warrant a similar determination on the broader 
issues in the hearing on the application of KOB for license to operate on 
this frequency, and may not be a valid determination under presently 
existing broadcast allocations which fact will be resolved in the further 
hearing ordered, we believe it warrants plresexving the status quo of 

the parties pending final determination in that hearing. We believe 
this determination is in full complaince with the mandate of the Court. 

See par. 1, supra, in connection*with par. 6, Preliminary Statement. 

11. Upon consideration of the foregoing factors, and in the light 
of the entire record of this proceeding, the Commission finds that the 
granting of the instant application and the continued operation of Station 
KOB on the 770 kilocycle channel, pending final action in the proceedings 
aforementioned, will serve the public interest, convenience and neces¬ 
sity. 
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12. ACCORDINGLY, IT IS ORDERED, This 28th day of July, 1955, 
that the application of Albuquerque Broadcasting Company, insofar as it 
requests an extension of Special Service Authorization to operate Radio 
Station KOB, Albuquerque, New Mexico, on 770 kilocycles, with power 
output of 50 kilowatts during the day and 25 kilowatts at night, unlimited 
4180 time, BE AND IT IS HEREBY GRANTED and the said protest and 

motion to reopen the record filed by American Broadcasting-Paramount 
Theatres, Inc. ARE DENIED: and 

IT IS FURTHER ORDERED, on the Commission’s own motion, that, 
pending final decision upon the application of Albuquerque Broadcasting 
Company for a regular license to operate KOB on 770 kilocycles, with 
power output of 50 kilowatts, unlimited time, (Docket Numbers 6584 and 
6585), the station shall, under Special Service Authorization, continue 
on 770 kilocycles with power of 50 kilowatts during the day and 25 kilo¬ 
watts at night, unlimited time, subject to the condition that such autho¬ 
rization shall not extend beyond the period of the station’s current regular 
license. 

FEDERAL COMMUNICATIONS 
COMMISSION* 

/s/ Mary Jane Morris 
Secretary 

Released: August 1, 1955 

* DISSENTING STATEMENT OF COMMISSIONER WEBSTER 
I would deny an extension of KOB’s Special Service Authorization 
to operate on 770 kc and would grant the motion of WABC to reopen the 
record. 



y 





li 


► 


- 


APPENDIX I 


Sections of the amended Communications Act of 1934, pertinent 
to the instant proceeding, are as follows: 

"Sec. 309 (a) If upon examination of any application provided for in 
section 308 the Commission shall find that public interest, convenience 
and necessity would be served by the granting thereof, it shall grant 
such application. 

"(b) If upon examination of any such application the Commission 
is unable to make the findings specified in subsection (a), it shall forth¬ 
with notify the applicant and other known parties in iiterest of the 
grounds and reasons for its inability to make such finding. Such notice, 
which shall precede formal designation for a hearing, shall advise the 
applicant and all other known parties in interest of all objections made to 
the application as well as the source and nature of such objections. Fol¬ 
lowing such notice, the applicant shall be given an opportunity to reply. 

If the Commission, after considering such reply, shall be unable to 
make the finding specified in subsection (a), it shall formally designate 
the application for hearing on the grounds or reasons then obtaining and 
shall notify the applicant and all other known parties in interest of such 
action and the grounds and reasons therefor, specifying with particularity 
the matters and things in issue but not including issues or requirements 
phrased generally. The parties in interest, if any, who are not notified 
by the Commission of its action with respect to a particular application 
may acquire the status of a party to the proceeding thereon by filing a 
petition for intervention showing the basis for their interest at any time 
not less than ten days prior to the date of hearing. Any hearing subse¬ 
quently held upon such application shall be a full hearing in which the 
applicant and all other parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the introduction of evi¬ 
dence upon any issue specified by the Commission, as well as the 
burden of proof upon all such issues, shall be upon the applicant. 

"(c) When any instrument of authorization is granted by the Com¬ 
mission without a hearing as provided in subsection (a) hereof, such 
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grant shall remain subject to protest as hereinafter provided for a period 
of thirty days. During such thirty-day period any party in interest may 
file a protest under oath directed to such grant and request a hearing on 
said application so granted. Any protest so filed shall contain such al¬ 
legations of fact as will show the protestant to be a party in interest 
and shall specify with particularity the facts, matters, and things relied 
upon, but shall not include issues or allegations phrased generally. The 
Commission shall, within fifteen days from the date of the filing of such 
4182 protest, enter findings as to whether such protest meets the fore¬ 

going requirements and if it so finds the application involved shall be 
set for hearing upon the issues set forth in said protest, together with 
such further specific issues, if any, as may be prescribed by the Com¬ 
mission. In any hearing subsequently held upon such application all 
issues specified by the Commission shall be tried in the same manner 
provided in subsection (b) hereof, but with respect to all issues set forth 
in the protest and not specifically adopted by the Commission, both the 
burden of proceeding with the introduction of evidence and the burden 
of proof shall be upon the protestant. The hearing and determination of 
cases arising under this subsection shall be expedited by the Commission 
and pending hearing and decision the effective date of the Commission’s 
action to which protest is made shall be postponed to the effective date 
of the Commission’s decision after hearing, unless the authorization in¬ 
volved is necessary to the maintenance or conduct of an existing service, 
in which event the Commission shall authorize the applicant to utilize 
the facilities or authorization in question pending the Commission’s 
decision after hearing. ” 


4183 APPENDIX H 

Section 1. 325 of the Commission’s Rules and Regulations, under 
which special service authorizations are issued, provides as follows: 
”(a) Special service authority may be issued to the licensee of 
a standard broadcast station * * * for a service other or beyond 
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that authorized in its existing license for a period not exceeding 
that of its existing license. 

»»(b) ♦ * ♦ a satisfactory showing must be made in regard to the 
following among others: 

"’(1) That the requested operation may not be granted on a regular 
basis under the existing rules governing the operation of standard 
broadcast stations: 

’*(2) That experimental operation is not involved as provided for 
by Section 3. 32 ♦ ♦ ♦; 

^’(3) That public interest, convenience, and necessity will be 
served by the authorization requested. 


APPENDIX m 

The Commission’s order of November 3, 1952, provided that 
the proceeding herein would be governed by the foUowing issues: 

”(1) To determine the areas and populations which may be 
expected to receive service from the operation of 
Station KOB as proposed on 770 kc, with a power of 
25 kw nighttime, 50 kw daytime and tlie availability 
of other primary and secondary service to such areas 
and populations. 

”(2) To determine the areas and populations which may be 
expected to receive service from the operation of 
Station KOB in accordance with the term of its license 
on 1030 kc and the availability of other primary and 
secondary service to such areas and populations. 

"(3) To determine the nature of and the extent to which 
the operation of Station KOB as proposed would in¬ 
volve objectionable interference with Station WJZ, 

New York, New York, the areas and populations 
affected thereby, and the availability of other pri- 
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mary and secondary services to such areas and populations. 

^’(4) To determine the nature of and the extent to which the 

operation of Station KOB in accordance with the terms of 
its license on 1030 kc would involve objectionable inter¬ 
ference with Station WBZ, Boston, Massachusetts, the 
areas and populations affected thereby, and the availability 
of other primary and secondary service to such areas and 
populations. 

”(5) To determine whether pending a final decision on the above- 
entitled applications of Albuquerque Broadcasting Company 
for regular operation on 770 kc (Dockets Nos. 6584 and 6585), 
the public interest would be better served by continued 
operation of KOB as proposed on 770 kc or by directing KOB 
to return to its licensed facilities of 1030 kc." 


[ Filed November 29, 
19551 


UNITED STATES COURT OF APPEALS 


American Broadcasting-Paramount 
Theatres, Inc., 


Appellant, 


V. 


Federal Communications Commission, 

Appellee, 

Albuquerque Broadcasting Company (NSL), 
a corporation 

Intervenor, 

Westinghouse Broadcasting Company, Inc., 

Intervenor. 


) 


No. 12,833 


Before: Prettyman, Circuit Judge, in Chambers. 


ORDER 

Counsel for the parties appeared on November 21, 1955, for pre- 
hearing conference pursuant to Rule 38(k). Counsel for appellant re¬ 
quested leave to utilize the printed joint appendix in cases nos. 10,496 
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and 10, 570 without having to print the material therein in the printed ap¬ 
pendix in this case. Counsel are in agreement as to the manner in which 
the joint appendix is to be prepared. Counsel for tlie appellee and counsel 
for the intervenor have found it impossible to agree to the issues as stated 
by counsel for the appellant. The appellant states the issues to be as fol¬ 
lows: 

1. Are the proceedings which the Commission has taken, and 
which the Commission is presently taking, in conformity with 
the Courtis mandate in 1951 and with the requirements of the 
Communications Act ? 

2. Were the prior refusals of the Commission to return KOB 
to its licensed frequency of 1030 kc, pending the outcome of 
the proceedings heretofore held and now in progress, in con¬ 
formity with the Court’s mandate and with Sections 309(c) and 
310(b) of the Communications Act? 

3. Was the decision of August 1, 1955, continuing KOB on 
770kc and dispensing with periodic requests for extensions 
of its SSA, pending further hearings on KOB’s earlier appli¬ 
cation for 770 kc, in conformity with this Court’s mandate in 
1951 and with the requirements of the Communications Act? 

Counsel for appellee and for intervenor stated they did not under¬ 
stand what appellant means by ’’proceedings.which the Com¬ 

mission is presently taking” in paragraph 1 of the foregoing, or ’’pro¬ 
ceedings .... now in progress” in paragraph 2, or to what ’’require¬ 
ments of the Communications Act” he refers in paragraph 3. 

Appellee and the intervenor will state with the submission of their 
briefs what they believe to be the issues. 

Upon consideration of the oral agreement of counsel for all parties 
to the following dates for filing briefs and the joint appendix, it is 

ORDERED that the time for filing briefs and the joint appendix 
be, and it is.hereby, set as follows: 

Appellant’s brief is to be filed by February 1, 1956; 




Appellee’s and interveners’ briefs are to be filed by March 3, 

1956; 

Appellant’s reply brief'is to be filed by March 19, 1956; 

The printed joint appendix is to be filed by March 26, 1956. 

It is FURTHER ORDERED that the parties be permitted to 
utilize the printed joint appendix in cases Nos. 10,496 and 10, 570 without 
reprinting said materials in the joint appendix in this case. 

It is FURTHER ORDERED that the subsequent course of the pro¬ 
ceedings in this case shall be controlled by this order. 

It is FURTHER ORDERED that this order shall be printed in the 
joint appendix to the briefs. 

Dated: November 29, 1955 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


American Broadcasting- ) 

Paramount Theatres, Inc. ) 

Appellant j 

V. ) 

Federal Communications | 

Commission, j 

Appellee ) 


Case No. 12883 


NOTICE OF APPEAL AND STATEMENT 
OF REASONS THEREFOR 

I. Nature of Appeal 

1. Appellant, American Broadcasting-Paramount Theatres, Inc., 

a New York corporation, hereby gives notice of appeal (1) from the 

Decision of the Federal Communications Commission, adopted July 28 

and released August 1, 1955, granting by a 3-2 vote, after a ’’protest^’ 

hearing under Section 309(c) of the Communications Act of 1934, as 

amended (47 U. S.C. Sec. 309(c)), the application of Albuquerque Broad- 

► 

casting Company, filed September 8, 1952, for extension of special 
service authorization to operate Radio Station KOB, Albuquerque, New 
Mexico, on the frequency 770 kc; and (2) from prior interlocutory actions 
culminating in said Decison, to wit, (a) the Commission’s Memorandum 
Opinion and Order of May 28, 1952 refusing to dismiss KOB’s applica¬ 
tions for a regular license on 770 kc; (b) the Commission’s actions of 
September 30, released October 1, 1952, granting KOB’s application 
for extension of SSA on 770 kc and, as justification therefor, simul¬ 
taneously removing from its pending files for consideration and adoption 
of a proposed decision an inadequate record in Dockets 6854 and 6855; 

(c) the Commission’s Memorandum Opinion and Order of November 3, 
1952, denying in major part the relief sought by appellant in a pleading 
filed October 21, 1952 and refusing to suspend KOB’s operation on 770 kc 
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pending a decision on the "protest^^ hearing therein ordered; and (d) the 
Commission’s Memorandum Opinion and Order of January 19, 1953, 
denying appellant’s petition for enlargement of issues. 

2. This appeal is taken pursuant to Dections 402(b)(6) and 402(c) 
of the Communications Act of 1934, as amended (47 U. S. C. Sec. 402(b) 
(6) and 402(c)), and Section 10 of the Administrative Procedure Act 

(5 U.S.C. Sec. 1009). 

n. Jurisdictional Statement 

3. The frequency 770 kc is a 1-A clear channel on which only one 
station may be licensed for unlimited operation under the Commission’s 
Rules (Rule 3. 25, 1 RR 53:25). Station WABC, New York, New York, 
owned and operated by appellant (a national radio and television net¬ 
work), is the only station regularly licensed to operate unlimited time 
on 770 kc. In its Decision released August 1, 1955, the Commission 
granted the application of Station KOB for an extension of special service 
authority (SSA) to operate unlimited time on 770 kc, a frequency on which 
Station WABC is licensed to operate as a 1-A station, with 50 kw power, 
unlimited time. Appellant is, therefore, ”a person aggrieved or whose 
interests are adversely affected” by the grant in question. The ag- 
grievement arises from the Commission’s action in continuing the 
unlimited time operation of a second station on 770 kc in contravention 

of Rule 3. 25(a), in refusing to return Station KOB to its licensed fre¬ 
quency of 1030 kc, and in concluding that an extension of KOB’s SSA on 
770 kc would serve the public interest, convenience and necessity. 

4. The jurisdiction of this Court is invoked (a) to review the Com¬ 
mission’s proceedings upon the basis of which the action here appealed 
was made; (b) to adjudge said action invalid; (c) to review and set aside 
said action granting station KOB’s application for an SSA extension on 
770 kc; (d) to compel compliance with the Court’s prior mandate in 
American Broadcasting Company V. FCC, 89 US App. D. C. 298 (1951); 
(e) to compel agency action unlawfully withheld and unreasonably delayed; 
and (f) to remand the case to the Commission with directions that Station 
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KOB*s operation on 770 kc be terminated and that it be returned forth¬ 
with to its licensed frequency of 1030 kc. 

ni. Statement of the Nature of 
the Commission Proceedings 

5. Station WABC (formerly WJZ), the flagship station for the 
ABC network, is one of the country*s pioneer stations (1921). As the 
sole station regularly licensed to operate ni^ttime on 770 kc, its 
primary (groundwave) service area is protected by the terms of its 
license and the Commission’s Rulesfrom objectionable interference from 
other stations on the same or adjacent channels and its secondary (sky- 
wave) service area from objectionable co-channel interference (FCC Rules 
3. 22(a) and 3. 25(a); 1 RR 53. 22(a) and 25 (a)). Station WABC has had 

1-A status since 1928. 

6. Albuqueruqe Broadcasting Company is the licensee of standard 
broadcast station KOB, Albuquerque, New Mexico. From 1922 to 1928 
KOB operated on various frequencies, but never on 770 kc. From 1928 
to 1939 it was licensed on 1180 kc with 10 kw power, sharing time at 
night with Station KEX, Portland, Oregon (KEX operated two-thirds of 
the time and KOB one-third). In 1939, KEX having shifted to another 
frequency, KOB was licensed for unlimited operation on 1180 kc with 

10 kw power. During that same year the United States signed the North 
American Regional Broadcasting Agreement (55 Stat. 1005, Part 2, 1 
RR 41:11-27). That Agreement, which became effective in 1941, required 
the United States to shift a number of stations to other frequencies. In 
the preliminary list of NARBA assignments published by the Commission 
on September 11, 1940, it was proposed to assign KOB to 1030 kc with 
power of 50 kw, operating unlimited time as a Class n station (meaning 
that KOB must protect the dominant station on the frequency). This pro¬ 
posal necessarily involved the classification of 1030 kc as a Class I-B 
frequency, and the reclassification of station WBZ, Boston, Massachusetts, 
the dominant station on 1030 kc, from Class 1-A to Class 1-B status. 

7. The September 11, 1940 notice provided that ’’Any broadcaster 
has until October 15th to register his views if he takes exception to his 
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individual assignment”. Both KOB and WBZ filed expressions of views. 
The Commission, on February 4, 1941, adopted orders proposing the 
assignment of WBZ to 1030 kc as a 50 kw, unlimited time. Class 1-B 
station and KOB to the same freqjLiency, with power of 10 kw unlimited 
time, with the proviso that: ’increase in power to value given in out¬ 
standing construction permit contingent upon submission and approval 
of required directional antenna, proof of performance, and grant of 
application for license to cover”. The orders stated that the Commisssion 
had ”taken into account in resolving conflicts” the expressions of views 
that have been filed, but if the licensees still objected to the assignments, 
they would be permitted to obtain a hearing by notifying the Commission 
on or before February 24, 1941. 

8. Both WBZ and KOB filed formal objections to the above orders 
and requested hearings. However, by letters dated March 1, 1941 and 
March 3, 1941, respectively, WBZ and KOB withdrew their objections 
and acquiesced in the proposed assignments. By order dated March 4, 
1941, the KOB license was modified effective March 29, 1941 to specify 
the frequency 1030 kc, with power of 10 kw, unlimited time, and from 
that date to the present the KOB license has specified those facilities 
(10 kw unlimited time on 1030 kc). KOB^s license on 1030 kc has been 
regularly renewed (every three years) without objection from WBZ. The 
frequency 1030 has been classified as a 1-B channel (Rule 3.25(b); 1 RR 
53:25(b)) and notified as such under NARBA. 

9. Within a month after being shifted from 1180 kc to 1030 kc, 

KOB requested a ”special service authorization” to increase power on 
1030 kc from 10 kw (day and night) to 50 kw day and 25 kw night (non- 
directional). Westinghouse, the licensee of WBZ, interposed no ob¬ 
jections, and the SSA was granted on June 3, 1941 for the period 
ending November 30, 1941. However, on October 14, 1941 the Com¬ 
mission on its own motion and without an application from KOB, modified 

T7 In May 1940 KOB was granted a construction permit to increase 

power from 10 kw to 50 kw on 1180 kc. At the time of the shift to 

1030 kc, construction had not been completed. 
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the SSA to specify 770 kc, 50 kw day, 25 kw night, unlimited time, 
nondirectional, for the period ending November 30, 1941. Although 
retaining its regular license on 1030 kc, KOB shifted forthwith to 770 
kc. Since engineering computations showed that WABC thereby lost 
some 23,000, 000 listeners (some 98% of its licensed primary and 
secondary service), appellant asked that the authorization be rescinded. 
This request was denied by the Commission on the ground that KOB*s 
operation on 770 kc was ’’temporary”, and that actual operation on 770 
kc was required to enable the Commission to take sky-wave measure¬ 
ments to determine what facilities should be used by KOB on a regular 
basis. The Japanese attack on Pearl Harbor interrupted further 
measurements. In 1943 appellant was assured that continued operation 
of KOB on 770 kc was purely temporary and a war measure. 

10. Notwithstanding these assurances, KOB in 1944 applied for 
a construction permit and license for regular operation on 770 kc (50 
kw day, 25 kw night), accompanied by a petition that 770 kc be ’’broken 
down” (so as to permit multiple nighttime operations on that frequency), 
thus making it a 1-B rather than a I-A clear channel. Although not made 
a party to the hearing ordered on the foregoing application, appellant 
was allowed to intervene. At the subsequent hearing in January 1945 
(Dockets 6584 and 6585), KOB was permitted to show what could be 
accomplished by directional operation on 770 kc, but appellant was not 
permitted to make a similar showing on 1030 kc. In February 1945, 
before any decision was reached in Dockets 6584 and 6585, the Com¬ 
mission instituted its so-called ’’Clear Channel Proceeding” for the 
purpose of determining whether all clear channels should be reclassified. 
In February 1946 the Commission dismissed all applications (except 
those of KOB) for unlimited operation on 1-A channels, and in August 
1946 it placed in the ’’pending file” KOB*s application — to await the 
result of the Clear Channel Proceeding. 

11. With the war terminated and when it became apparent that 
protracted delays would occur before a decision would be reached in the 
Clear Channel Proceeding, appellant filed a series of pleadings asking 
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that the Commission rectify the anomalous situation of KOB operating 
on 770 kc (in contravention of the Commission's rules) while holding 
a license on 1030 kc. When it became clear that the Commission in¬ 
tended to continue the status quo indefinitely, appellant petitioned the 
Commission to deny any further extensions of KOB*s SSA on 770 kc. 

At the oral argument on that motion appellant pointed out that extension 
of the SSA to KOB to operate on 770 kc would be contrary to the Com¬ 
munications Act and the Commission's rules; that the SSA was in reality 
a device to permit licensed operation without compliance with the pro¬ 
visions of the Communications Act governing the issuance of licenses; 
that extension of the SSA would result in modification of appellant's 
license without affording appellant notice in writing and the full hearing 
required by Sections 303(f) and 316 (then 312(b)) of the Communications 
Act and by the decision of the Supreme Court in Federal Communications 
Commission v. National Broadcasting Company, Inc. , 319 U.S. 329 
(1943); that extension of the SSA would be contrary to Section 307(b) of 
the Communications Act; that it would not be in the public interest; 
and that KOB should be returned to its licensed frequency of 1030 kc. 

On December 14, 1949, the Commission released a Memorandum 
Opinion and Order denying the motion and again extending KOB^s SSA on 
770 kc. From that and a subsequent similar action appellant appealed 
to this Court (Nos. 10496, 10570). In a unanimous decision announced 
July 19, 1951, the Court held that the Commission’s orders (permitting 
KOB to operate on 770 kc) contravened express requirements of the 
Communications Act and remanded the cases to the Commission for 
further actipn not inconsistent with the Court’s opinion (89 U.S. App. 

D. C. 298). In pertinent part the Court said: 

We cannot agree that the Commission can maintain the 
status quo indefinitely and in effect semi-permanently by 
offering the argument that the ultimate determination of 
KOB’s status must depend upon the outcome of the clear 
channel proceedings. It is true that those proceedings 
may ultimately lead to very different conclusions regarding 
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KOB than those which might be reached in this case. And that 
in turn might result in KOB having to incur additional expenses 
and frequency changes. But even if this would have been a 
valid argument in 1945, when the clear channel proceedings 
were first commenced, it cannot be controlling now .... 

The Commission has made no showing of even a reasonable 
possibility that the clear channel proceedings will be com¬ 
pleted shortly. And apparently it has conducted no further 
tests to determine where KOB should be located. WJZ 
[WABC] has thus been required to bear a large part of the 
loss resultant from the original NARBA treaty arrangement 
eliminating frequency 1180. Interference caused by the 
operation of KOB causes the loss of approximately 23, 000, 000 
possible listeners to WJZ [WABCl. The Commission has in 
effect permitted this substantial loss to occur and to continue. 

We recognize that the Commission's task is most 
difficult. The vast number of complex problems in radio, 
television, and wire communications imposes a heavy burden — 
often presenting situations well-nigh impossible of solution. 

And of course the courts cannot compel solutions where none exist. 
But on occasion the courts must act to make certain that what 
can be done is done. Agency inaction can be as harmful as 
wrong action. The Commission cannot, by its delay, sub¬ 
stantially nullify rights which the Act confers, though it pre¬ 
serves them in form. Ashbacker Radio Corp. v. Federal 
Communications Commission, 1945, 326 U.S. 327, 334, 66 
S. Ct. 148, 90 L. Ed. 108. ’Proper administration of the 
law by governmental agencies such as the Communications 
Commission requires careful observance of the procedures 
established by Congress. For the protection of the people 
generally, to say nothing of the agencies themselves, con¬ 
venience of administration cannot be permitted to justify 
noncompliance with the law, or the substitution of fiat for 
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adjudication*. Heitmeyer v. Federal Communications Com¬ 
mission, 68 App. D. C. 180, 189, 95 F. 2d 91, 100. There 
would appear to be many possibilities for action in this case. 
The Commission has never made a determination based upon 
a thorough study of those possibilities. We think it is in¬ 
cumbent upon the Commission so to do. Whether it would 
reach the same or a different conclusion upon a proper 
hearing is something about which we need not speculate. 


Reversal, without more, will not meet the needs of 
this case. For KOB has been operating on the frequency 
of 770 kilocycles for ten years. And there may be some 
doubt as to whether it can feasibly be returned to operation 
on its licensed frequency of 1030 kilocycles, since Station 
WBZ, Boston, withdrew opposition to that grant on the 
understanding that it was a temporary, stop-gap measure. 

Ce rtainly KOB should not be forced off the air or unduly 
compelled to limit service. An immediate withdrawal 
of its special service authiorizations might well produce 
that result. Accordingly, greater flexibility is necessary 
in disposing of this case .... We think the Commission 
should be given an opportunity to consider anew the difficult 
practical problem which confronts it. If appropriate pro¬ 
ceedings are promptly begun and expeditiously carried 
forward, we would not regard it as inconsistent with our 
holding here if the Commission were to preserve the 
status quo for such reasonable period as may be necessary 
to make ’a valid determination . . . with all deliberate 
speed* .... 

Accordingly, we reverse the orders of the Commission 
and remand the cases for action not inconsistent with this 
opinion. 



419 


12. Immediately after the issuance of the Court’s mandate, 
conferences of the parties were held with the Commission’s staff, 

and engineering studies showing possible assignments for KOB on 1030, 

770 and other frequencies were prepared and exchanged. Appellant 
showed that it was entirely feasible for KOB to return immediately to 
its licensed frequency of 1030 kc with power specified in its present 
license (10 kw day and night), and that even greater power could be 
utilized under an SSA. It was further shown that all this could be 
accomplished without a change in existing rules and without prejudging 
the Clear Channel Proceeding, inasmuch as 1030 kc (on which KOB and 
WBZ are both licensed) is a Class 1-B frequency and therefore available 
for simultaneous operation by KOB and WBZ without any change in existing 
rules or policies. As a more permanent solution appellant suggested 
other available frequencies and submitted simple directional designs 
on 1030 kc which would assure: maximum coverage for both KOB and 
WBZ. 

13. Although the foregoing materials were submitted to the Com¬ 
mission in August and September, 1951, months passed with no action 
taken by the Commission on the Court’s mandate to resolve the illegal 
operation on 770 kc by "appropriate proceedings . . . promptly begun and 
expeditiously carried forward", except to grant further extensions of 
KOB’s SSA for additional six months periods. FoUowing an extension 
granted on February 29, 1952, WABC by letter dated March 13, 1952 
called the Commission’s attention to the Court’s mandate and stated 

that further continuations "of the status quo -- further inaction — are 
not in accord with either the spirit or the language of the Court’s de¬ 
cree directing a prompt and expeditious solution of the WABC-KOB con¬ 
troversy". 

14. In April 1952 Albuquerque Broadcasting Company (KOB) filed 
with the Commission an application for consent to sell 100% of its 
stock from T. M. Pepperday to Wayne Coy and Time, Inc. On the 
theory that the Communications Act makes no provision for the transfer 
of applications, as distinguished from licenses and permits, appellant 
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thereupon petitioned the Commission (1) to dismiss KOB’s applications 
for permanent operation on 770 kc; (2) to carry out the Court’s mandate 
before granting its consent to the proposed sale; (3) to grant its consent 
only on condition that further operation on 770 kc be discontinued and 
that KOB be returned to its licensed frequency of 1030 kc; and (4) in any 
event to make it clear to the purchasers that in granting its consent 
’’such action is without prejudice to any summary orders the Commission 
may find it necessary to enter in order to carry out the mandate of the 
Appellate Court”. This petition was denied, except as to the last men¬ 
tioned prayer, by Memorandum Opinion and Order of May 28, 1952.—^ 

15. In June 1952 appellant again called the Commission’s attention 
to the unexecuted mandate of the Court of Appeals. It noted that KDB 
had filed still another application for an extension of its SSA on 770 kc: 
’’With the mandate of the Court unexecuted for eleven months, the only 
interim action which the Commission may legally take is to deny this 
application for extent ion of special service authorization and to return 
KOB to its licensed frequency or assign it for temporary operation on 
some channel other than 770 kc”. In this same communicatiod the 

T7 The ordering clause was worded as follows: ”. . . the aforesaid 
transfer application is hereby granted on the condition that such 
grant is subject to any action which the Commission may take to 
carry out the mandate of the United States Court of Appeals as set 
forth in American Broadcasting Company, Inc. v. Federal] Com¬ 
munication s Commission, 191 F. 2d 492”. No action was taken on 
the request to dismiss KOB's applications for permanent operation 
on 770 kc on the theory that the Commission merely grants its con¬ 
sent to a proposed sale and that the parties may or may not con¬ 
summate the transfer. However, when the sale was finally con¬ 
summated, appellant by petition filed June 17, 1952, repeated its 
request that the 770 kc applications be dismissed. With no action 
yet taken on that request, KOB petitioned in July 1952 for leave 
to amend those applications, as filed in 1944, to show the 100% change 
in stock ownership. Appellant also opposed that petition, contending 
that the applications should be dismissed. On September 30, 1952 
the Commission disposed of all these motions denying in each 
instance the relief sought by appellant. 
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Commission’s attention was also called to the fact that Mexico had 
recently notified the United States of its iitention to permit XEQR, 

Mexico City, assigned to 1030 kc, to increase power from 1 kw to 50 
kw and that the Commission’s failure to return KOB to 1030 kc to protect 
that channel was prejudicial to appellant. In noting that Mexico’s notifi¬ 
cation had been formally protested by the appropriate United States 
authorities, appellant emphasized that the importance of successfully 
prosecuting the protest was apparent. 

16. With these many pleadings pending and undisposed of by the 
Commission and with KOB’s SSA to expire on September 30, 1952, KOB 
served by hand on appellant on the early afternoon of that date a "Petition 
for Relief’ in which it urged the Commission to reopen the record in the 
770 kc proceeding held in January 1945 so as to bring the record up to 
date, to designate its SSA for hearing consolidated therewith and to 
continue KOB’s operation on 770kcspending final decision. Before this 
pleading was filed, the Commission in its 3:00 p. m. releases of 
September 30, 1952, extended KOB’s SSA operation for another six months 
on 770 kc (without ordering a hearing of any kind thereon), removed from 
the pending file for "prompt consideration and action" the stale and ad¬ 
mittedly out-of-date record made in January 1945, and denied appellant’s 
petition to dismissthose applications.—^ Having learned of the Com¬ 
mission’s action from the 3:00 p. m. release, KOB decided not to file 
its petition. 

T7 Commissioner Webster wrote the following dissent: 

"I cannot agree with the majority’s decision to continue the special 
service authorization of Station KOB on 770 kilocycles, while the 
Commission works toward a piecemeal decision in the clear channel 
proceedings. 

"It appears to me that the most feasible solution to the KOB problem 
is to return the station immediately to its regularly licensed assign¬ 
ment of 1030 kilocycles (which is a frequency assigned to KOB con¬ 
sistent with the Rules) together with authority to continue operation 
on 770 kilocycles for a period necessary to make arrangements for 
the change." 
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17. In a petition filed October 21, 1952, pursuant to Sections 309(c) 
and 405 of the Act, appellant protested and requested reconsideration 

of the action thus taken by the Commission on September 30, 1952. In 
that petition it was pointed out that appellant had been deprived of some 
23,000, 000 listeners for a period of eleven years on the plea that KOB*s 
operation on 770 kc was purely ”temporary^% and that the 1945 record 
afforded no basis for a solution of the problem. It was further brou^t 
to the Commission's attention that in the pleading which KOB served 
on appellant on September 30, 1952, but did not file in view of the action 
taken by the Commission on that date, KOB had recognized that the 1945 
record was inadequate and that under the Courtis mandate further ex¬ 
tensions of the SSA on 770 kc could not be granted without affording 
appellant a hearing. Appellant requested the following relief; (1) that 
the six months’ extension of the SSA on 770 kc be set aside; (2) that 
KOB be ordered forthwith to return to its licensed frequency of 1030 
kc (with such extension for 48 hours on 770 kc as may be needed to adjust 
KOB’s transmitter); (3) that the 770 kc record compiled in 1945 be dis¬ 
missed or returned to the pending file to await a decision in the Clear 
Channel Proceeding; and (4) that KOB and WBZ be ordered to show cause 
why they should not afford each other substantial protection on 1030 kt. 

18. By Memorandum Opinion and Order of November 3, 1952, the 
Commission denied the foregoing petition. It did, however, grant the 
protest to the extent of ordering a hearing on KOB’s application for ex¬ 
tension of its SSA on 770 kc, and named WBZ and WABC parties to the 
proceeding. It did not, however, suspend its September 30, 1952 grant, 
thereby allowing KOB to continue on 770 kc without filing requests for 
further extensions, pending a decision on the hearing thus ordered. 

19. The order also made it clear that on the basis of the record 
made in the ^’protest” hearing, KOB would be continued either on 770 kc 
or 1030 kc, pending a more permanent solution predicated on the 1945 
hearing record. Subsequent requests by appellant to expand the issues 
to submit economic, program and other data, and to include directional 
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patterns on 1030 kc and other frequencies for the temporary operation of 
KOB were denied by Order of January 19, 1953. 

20. A hearing was held in due course in February 1953 (Docket No. 
10336). An Initial Decision was issued in March 1953 proposing to con¬ 
tinue KOB on 770 kc pending a final decision in the 1945 proceeding. Oral 
argument was held on that decision before the Commission en banc on 
November 9, 1953, at which time counsel for the Broadcast Bureau argued 
against any interim shift of KOB to 1030 kc for "two or three or five weeks" 
while the 1945 hearing case was being decided. Almost eighteen months 
elapsed before any further action was taken by the Commission (with KOB 
automatically continuing on 770 kc). 

21. Finally, on May 26, 1955, the Commission issued a Memo¬ 
randum Opinion and Order in which it admitted the fact (recognized by 
the parties almost three years previously) that the 1945 record was in¬ 
adequate and out of date. It reopened the record, directed further hearings 
on the ten original issues, added nine new issues, and made WBZ a party 
to the hearing. A "battle of pleadings" thereupon ensued in which certain 
parties requested some issues deleted, others added. Persons not parties 
to the hearing asked to intervene and to have other applications compara¬ 
tively considered. 

22. With these petitions still unresolved, the Commission on 
August 1, 1955, by a 3-2 vote (with two Commissioners not participating) 
issued a final decision on the "protest" hearing held some thirty months 
earlier. In that decision the Commission decided to continue KOB on 
770 kc while the 1945 case (reopened May 26, 1955) was beii^ resolved. 

It is from this action that the appeal herein is taken. 

rv. Statement of Reasons for Appeal 

23. The Commission’s actions culminating in the Decision of 
August 1, 1955, and that Decision itself, extending KOB’s SSA on 770 kc 
and refusing to return KOB to its licensed frequency of 1030 kc, are 
erroneous, arbitrary, capricious, and unlawful; they ignore requirements 
of the Communications Act; they violate this Court’s previous mandate; 
and they contravene rules and policies of the Commission — in each of 
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the following particulars: 

(1) In view of this Courtis mandate in 1951 permitting KOB to remain 
on 770 kc, for a brief interim period, provided "appropriate proceedings 
are promptly begun and expeditiously carried forward", and the Com¬ 
mission's inaction for the ensuing fourteen months (except for granting 
KOB three additional extensions of its SSA on 770 kc), the Commission 
had no lawful alternative in September 1952 (with appellant objecting to 
further extensions) but to remove KOB from 770 kc and return it to its 
licensed frequency of 1030 kc. 

(2) In view of intervening delays, the Commission’s action of 
September 30, 1952, granting KOB a fourth extension of its SSA on 770 
kc over appellant’s objection, on the pretext of reaching a final solution 
based on a 1945 record which the parties recognized was inadequate for 
that purpose, was arbitrary, capricious, illegal, and contrary to this 
Court’s mandate in 1951. 

(3) The Commission’s action of November 3, 1952, granting ap¬ 
pellant’s "protest" to the extent of ordering a restricted hearing on 
KOB’s application for an extension of SSA on 770 kc, without suspending 
its September 30, 1952 grant thereof and without requiring KOB to return 
to its licensed frequency of 1030 kc, contravened the express statutory 
mandate of Section 309(c) of the Communications Act. 

(4) The Commission’s actions of November 3, 1952 and January 19, 
1953, restricting the protest hearing to engineering data comparing 
coverage which KOB would provide on 770 kc with 50 kw day and 25 kw 
night as against coverage it would provide on 1030 kc with 10 kw day and 
night, and refusing to expand the issues to include program, economic, 
and other data, other patterns on 1030 kc, and other possible frequencies 
for interim operation by KOB, was arbitrary, capricious, illegal and 
contrary to this Court’s 1951 mandate — particularly in the light of 
Conclusion 8 of its Decision of August 1, 1955. 

(5) The Commission violated Section 309(c) of the Communications 
Act when it refused to permit appellant to present evidence on and to 
undertake the burden of proof with respect to issues requested by appellant 




425 


and not adopted by the Commission. 

(6) The Commission's failure to reach a final decision in the 
protest hearing until thirty-three months after the hearing was 
ordered and twenty-one months after oral argument thereon violated 
the statutory requirements that ’^the hearing and determination” in 
protest cases be expedited. 

(7) The Commission’s refusal to attach a condition requiring KOB 
to return to its licensed frequency on 1030 kc when it consented in May 
1952 to the sale of KOB to new owners who had no prior equities in the 
twelve-year controversy was arbitrary, capricious, illegal and contrary 
to the Court’s mandate in 1951. 

(8) The Commission, in permitting the sale of pending applica¬ 
tions contrary to the Communications Act (which makes no provision 
for the sale of applications as distinguished from permits and licenses), 
kept alive KOB’s 1944 applications for 770 kc; had lliose applications 
been dismissed or kept in the pending file to await a Clear Channel de¬ 
cision (in line with the Commission’s treatment of all other applications 
for a breakdown of clear channel frequencies), the Commission would 
have had no alternative but to remove KOB from 770 kc and return it to 
its licensed frequency of 1030 kc. 

(9) The Commission’s refusal to dismiss KOB’s applications for 
permanent operation on 770 kc, contrary to acticn taken in other cases, 
enabled the Commission, arbitrarily and capricioussly and contrary to 
this Court’s mandate, to continue KOB on 770 kc. 

(10) The Commission acted arbitrarily, illeg^-Uy, and contrary 
to this Court’s mandate, in restricting the issues in this proceeding on 
the pretext that a final decision would be ’’promptly” reached on a record 
compiled in 1945, a record which was admittedly stale and inadequate 
and which could not be* used as a proper basis for a final solution of the 
instant proceeding, a fact recognized by the Commission some 32 
months later in its Memorandum Opinion and Order of May 26, 1955. 

(11) The Commission’s decision of August 1, 1955 to continue 
KOB on 770 kc, is arbitrary, illegal, contrary to tliis Court’s mandate. 



and against public interest; it is not even warranted by the facts found 
nor by the limited evidence adduced under the ^’loaded” issues specified 
by the Commission in the "protest'' hearing. 

(12) The Commission’s actions of November 3, 1952 and August 1, 
1955, dispensing with the necessity of KOB filing periodic requests for 
an extension of the SSA every six months, as required by its previous 
rules and practice, improperly deprives appellant of ''protest'' rights 
conferred by Section 309(c) of the Communications Act. 

(13) The Commission's decision of August 1, 1955 reaffirming 
its illegal and improper action of September 30, 1952, inview of the 
further intervening delay of thirty-four months without effective action 
looking toward a prompt solution of the WABC-KOB controversy, con¬ 
stitutes aggravated disregard of the Court's mandate of July 1951. 

V. Relief Requested 

WHEREFORE, appellant requests that this Court: 

(a) Review the Commission proceedings upon the basis 
of which the actions appealed from were made. 

(b) Adjudicate said actions invalid. 

(c) Set aside the Commission's action granting KOB's appli¬ 
cation for extension of SSA on 770 kc. 

(d) Compel compliance with the Court's mandate in American 
Broadcasting Company v. Federal Communications Commission , 89 U. S. 
App. D. C. 298. 

(e) Compel agency action unlawfully withheld and un¬ 
reasonably delayed. 

(f) Remand the case to the Commission with directions 
that station KOB be removed from 770 kc and returned forthwith to its 
licensed frequency of 1030 kc. 

(g) Grant such other and further relief as the Court may deem 
just and equitable. 


Respectfully submitted. 
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No. 12,883 

APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 

As a result of a prior appeal by ABC, this Court in July 1951 directed 
the Commission ’T^y appropriate proceedings ... promptly begun and exped¬ 
itiously carried forward” to find an operating assignment for Station KOB 
(Albuquerque, N. Mex.) pending the outcome of the Clear Channel Proceed¬ 
ing, thus rectifying the ”anomolous situation” of a station being licensed on 
1030 kc and operating ”temporarily” for 10 years on 770 kc, a frequency on 
which appellant’s station in New York City (WABC) is the only station regu¬ 
larly licensed to operate unlimited time. On September 30, 1952 the Com¬ 
mission removed from its pending files ”for prompt consideration and ac¬ 
tion” a hearing record compiled in 1945 on an application which KOB had 
filed for 770 kc prior to the institution of the Clear Channel Proceeding. 

On May 26, 1955 the Commission ordered that record brought up-to-date 
and added nine new issues. On August 1, 1955, following a ’’protest hear¬ 
ing” held in February, 1953, the Commission continued KOB on 770 kc pend¬ 
ing the outcome of the further hearing ordered in May 1955. The following 
questions are presented by the foregoing facts: 

1. Are the proceedings which the Commission has taken, and which 
the Commission is presently taking, in conformity with this Court’s mandate 
in 1951 and with the requirements of the Communications Act? 

2. Were the prior refusals of the Commission to return KOB to its 
licensed frequency of 1030 kc, pending the outcome of proceedings hereto¬ 
fore held and now in progress, in conformity with this Court’s mandate and 
with Sections 309(c) and 310(b) of the Communications Act? 

3. Was the decision of August 1, 1955 continuing KOB on 770 kc and 
dispensing with periodic requests for extensions of its SSA, pending further 
hearings on KOB’s earlier application for 770 kc, in conformity with this 
Court’s mandate in 1951 and with the requirements of the Communications 
Act? 
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BRIEF FOR APPELLANT 


OPINIONS BELOW 

The Commission's Decision of July 28, released August 1, 1955 (R. 
4164-4184)^ affirming its previous action granting Station KOB continuing 
authority to operate on 770 kc and denying appellant's earlier protest thereof 
is reported in 9 Pike and Fischer, Radio Regulation , 125,^ sub nom . Albu ¬ 
querque Broadcasting Co . (Docket No. 10336). A related Memorandum Opin¬ 
ion and Order of May 26, released May 27, 1955 (R. 2559-2566), is report¬ 
ed in 12 RR 583, sub nom. Albuquerque Broadcasting Co . (Docket Nos. 6584 
and 6585). A decision by this Court in July 1951 on a previous appeal, where¬ 
in the Court (after concluding that KOB^s "temporary” operation on 770 kc 
was illegal) allowed a continuation of the status quo "for such reasonable 

^ The first 2413 pages of the Record in this case were certified to this Court in connection with appellant’s 
prior appeals ( American Broadcasting Co . v. Federal Communications Commission . Case Nos. 10496 and 

10570). The Joint Appendix printed in connection with those appeals is hereinafter designated as "J.A._ 

Other portions of that Record, together with the supplemental material certified in connection with the in¬ 
stant appeal (pp. 2414-4186), are hereinafter designated as "R._ 
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Hereinafter cited as RR 
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period as may be necessary to make a * valid determination . . . with all de¬ 
liberate speed’ ”, is reported sub nom. American Broadcasting Co » v. Fed¬ 
eral Communications Commission , 89 U. S. App. D. C. 298, 191 F. 2d 492 
(1951).^ 

JURISDICTIONAL STATEMENT 

This is an appeal by American Broadcasting-Paramount Theatres, 

Inc. (1) from a Decision of the Federal Communications Commission (9 RR 
125), adopted July 28 and released August 1, 1955, wherein the Commission 
(by a 3-2 vote) continued Station KOB on 770 kc, denied appellant’s earlier 
protest thereof, and dispensed with the filing by Station KOB of further re¬ 
quests for special temporary authority to operate on 770 kc (R. 4164-4184), 
and (2) from prior interlocutory actions culminating in said Decision (R. 
2444-2448, 2544-2548, 2933A-2933C, 3264-3273). The notice of appeal 
was filed August 31, 1955. The jurisdiction of this Court rests on Section 
402(b) (6) of the Communications Act (47 U. S.C. Sec. 402(b)(6)) and Section 
10 of the Administrative Procedure Act (5 U. S. C. Sec. 1009). 

The jurisdiction of this Court is invoked (a) to review the Commission’s 
proceedings upon the basis of which the action here appealed was made; (b) 
to adjudge said action invalid; (c) to review and set aside said action grant¬ 
ing Station KOB’s application for an SSA extension on 770 kc; (d) to compel 
compliance with the Court’s prior mandate in American Broadcasting Com ¬ 
pany V. Federal Communications Commission , supra ; (e) to compel agency 

• 

action unlawfully withheld and unreasonably delayed; and (f) to remand the 
case to the Commission with directions that Station KOB’s operation on 770 
kc be terminated and that it be returned forthwith to its licensed frequency 
of 1030 kc. 

STATEMENT OF THE CASE 

Appellant, a national radio and television network, is the licensee of 
standard broadcast Station WABC (formerly WJZ),^ New York, New York, 

^ American Broadcasting Company, Inc. was merged into American Broadcasting-Paramount Theatres, Inc. 
on February 9, 1953 pursuant to Commission consent granted that day. Although thereby losing its separate 
corporate identity, American Broadcasting Company (ABQ still functions as an operating division of the new 
company, in charge of its broadcasting facilities and networking operations. 

^ Effective March 1, 1953 the call letters of WJZ were changed to WABC. The station will hereinafter be 
referred to by its present call letters (WABQ. 
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which operates unlimited time on 770 kc with power of 50 kw (J. A. 44-46). 
Under the Commission's Rules, and in conformity with international treaties 
(past and proposed), the frequency 770 kc is a U.S. Class I -A clear chan¬ 
nel on which only one station can be licensed for unlLnaited time operation 
(Rule 3.25, 1 RR 53:25). Station WABC, the flagship station for the ABC 
network, is one of the country's pioneer stations (1921). It has had I-A 
status since 1928. As the sole station regularly licensed to operate night¬ 
time on 770 kc, WABC's primary (ground-wave) service area is protected 
by the terms of its license and the Commission's Rules from objectionable 
interference from other stations on the same or adjacent channels and its 
secondary (sk 3 rwave) service area from objectionable co-channel interfer¬ 
ence (Rules 3. 22(a) and 3. 25(a); 1 RR 53:22 (a) and 25(a)). 

Intervenor, Albuquerque Broadcasting Company, is the licensee of 
standard broadcast Station KOB, Albuquerque, New Mexico (J. A. 40-42). 
From 1922 to 1928 KOB operated on various frequencies, but never on 770 
kc (R. 1-8). From 1928 to 1938 it was licensed on 1180 kc with 10 kw power, 
sharing time at night with Station KEX, Portland, Oregon; KEX operated 
two-thirds of the time and KOB one-third (R. 3, 50-54). In 1939, KEX hav¬ 
ing shifted to another frequency, KOB was licensed for unlimited operation 
on 1180 kc with 10 kw power (R. 93). During that same year the United States 
signed the North American Regional Broadcasting Agreement (55 Stat. 1005, 
Part 2, 1 RR 41:11-27). That Agreement (NARBA), which became effective 
in 1941, required the United States to shift a number of stations to other 
frequencies (J. A. 16). In the preliminary list of NARBA assignments pub¬ 
lished by the Commission on September 11, 1940, it was proposed to assign 
KOB to 1030 kc with power of 50 kw, operating unlimited time as a Class II 
station, meaning that KOB must protect the dominant station on the frequency 
(J. A. 21).^ This proposal necessarily involved the classification of 1030 kc 

^ Class n stations are secondary stations which may operate full-time on Class I-B channels provided they 
do not cause interference to the dominant station. Class I-B clear channels differ from Class I-A clear chan¬ 
nels in that other Class I-B or Class n sutions may operate on Class I-B channels full time. (Rules 3.22(b) 
and 3.25(b). 1 RR 53:22(b) and 25(b); see also Stan^rds. 1 RR 81:4. As a Class II station on 1030 kilocy¬ 
cles. KOB would be required to protect Class I-B station WBZ within its normally jurotected contours. 
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as a Class I-B frequency, and the reclassification of Station WBZ, Boston, 
Massachusetts, the dominant station on 1030 kc, from Class I-A to Class 
I-B status (J.A. 21).^ 

The September 11, 1940 notice provided that "Any broadcaster has until 
October 15th to register his views if he takes exception to his individual as¬ 
signment” (J.A. 16). Both KOB and WBZ filed e3q)ressions of views (J.A. 
22-24, 31-34). The Commission, on February 4, 1941, adopted orders pro¬ 
posing the assignment of WBZ to 1030 kc as a 50 kw, unlimited time. Class 
I-B station and KOB to the same frequency, with power of 10 kw unlimited 
time, with the proviso that: "Increase in power to value given in outstand¬ 
ing Construction permit [50 kw]^ contingent upon submission and approval 
of required directional antenna, proof of performance, and grant of applica¬ 
tion for license to cover" (J.A. 24-29). The orders stated that the Commis¬ 
sion had "taken into account in resolving conflicts" the esqjr ess ions of views 
that have been filed, but if the licensees still objected to the assignments, 
they would be permitted to obtain a hearing by notifying the Commission on 
or before February 24, 1941 (J.A. 25, 26, 29). 

Both WBZ and KOB filed formal objections to the above orders and re¬ 
quested hearings (J.A. 29-35). However, by letters dated March 1, 1941 
and March 3, 1941, respectively, WBZ and KOB withdrew their objections 
and acquiesced in the proposed assignments (J.A. 36-38). By order dated 
March 4, 1941, the KOB license was modified effective March 29, 1941 to 
specify the frequency 1030 kc, with power of 10 kw, unlimited time, and 
from that date to the present the KOB license has specified those facilities, 
i. e., 10 kw unlimited time on 1030 kc (J. A. 39-42, 168). KOB's license on 
1030 kc has been regularly renewed (every three years) without objection 
from WBZ. The frequency 1030 has been classified as a I-B channel (Rule 
3.25(b); 1 RR 53:25(b)) and notified as such under NARBA. 

^ Station WBZ is licensed to Westinghouse Broadcasting Company, Inc., an intervenor herein. 
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In May 1940 KOB had been granted a construction permit to increase power from 10 kw to 50 kw on 1180 
kc. (J.A. 12-14). At the time of die shift to 1030 kc. construction had not been completed. The foregoing 
caveat by the Commission was in line with a previously filed statement by KOB that it would accept 10^ kc 
(provided KOB was classified as a I-B station thereon) and would install a diiecdonal antenna (if necessary) 
to protect WBZ as a I-B station (J.A. 124-125). KOB has never exercised the right to increase its licensed 
power on 1030 kc to 50 kw, unlimited time, by installing a directional antenna which would protect WBZ as 
a Class I-B station. 
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Within a month after being shifted from 1180 kc to 1030 kc, KOB re¬ 
quested a "special service authorization" (SSA) to increase power on 1030 kc 
from 10 kw (day and night) to 50 kw day and 25 kw night (non-directional) 

(R. 191-303). Westinghouse, the licensee of WBZ, interposed no objec¬ 
tions, and the SSA was granted on June 3, 1941 for the period ending Nov¬ 
ember 30, 1941 (J. A. 46-47). However, on October 14, 1941 the Commis- 
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Sion on its own motion and without an application from KOB , modified the 
SSA to specify 770 kc, 50 kw day, 25 kw night, unlimited time, non-direc¬ 
tional, for the period ending November 30, 1941 (J. A. 48-49). Although 
retaining its regular license on 1030 kc, KOB shifted forthwith to 770 kc 
(J. A. 54), and has operated from that date to the present on 770 kc, by vir¬ 
tue of periodic extensions of its "special temporary service authorization" 
(J.A. 46, 48, 200). 

Since engineering computations showed that WABC thereby lost some 
23,000,000 listeners (98% of its licensed primary and secondary service 
area) appellant asked that the initial authorization be rescinded (R. 236-244). 
This request was denied by the Commission on the ground that KOB’s opera¬ 
tion on 770 kc was "temporary", and that actual operation on 770 kc was re¬ 
quired to enable the Commission to take skywave measurements to deter¬ 
mine what facilities should be used by KOB on a regular basis (J.A. 57 - 59). 
The Japanese attack on Pearl Harbor interrupted further measurements 
(see 9 FCC 353 , 3 56). In 1943 appellant was reassured that continued op¬ 
eration of KOB on 77 0 kc was purely temporary and a war measure 
(J.A. 127). 

Notwithstanding the foregoing assurances, KOB on February 3, 1944, 
applied for a construction permit and license for regular operation on 770 kc 
(50 kw unlimited time non-directional), accompanied by a petition that 770 kc 


1 The application was filed pursuant to FCC Rule 1.325 which provides that special service authorization 
may be issued to the licensee of a standard broadcast station "for a service other or beyond that authorized 
in its existing license for a period not exceeding that of its existing license" on a satisfactory showing that 
(i) "the requested operation may not be granted on a regular basis under the existing rules governing the op¬ 
eration of standard broadcast stations. " (ii) "experimental operation is not involved, " and (iiQ "public 
interest, convenience, and necessity will be served by the authorization requested" (1 RR 51:32^. 

2. This action was contrary to the Communications Act as later construed by this Coun in Jc^inston Broad- 
casting Company V. Federal Communications Commission, 85 App. D.C.. 40, 175 F. 2d 351 (1949), and 
was likewise expressly forbidden by the recent McFarland amendments (47 U.S.C. Sec. 308(a)). 
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be "broken down" (so as to permit multiple nighttime operations on that fre¬ 
quency), thus making it a I-B rather than a I-A clear channel (J. A. 62-64, 

66). Although not made a party to the hearing thereafter ordered on the fore¬ 
going applications (Dockets 6584 and 6585), appellant was allowed to inter- 

1 

vene (J. A. 68-69). At the subsequent hearing in January 1945 (Dockets 
6584 and 6585), KOB was permitted to show what could be accomplished by 
directional operation on 770 kc, but appellant was not permitted to make a 
similar showing on 1030 kc (R. 571-1871). In February 1945, before any 
decision was reached in Dockets 6584 and 6585, the Commission instituted 
its so-called "Clear Channel Proceeding" for the purpose of determining 
whether all clear channels should or should not be reclassified (J. A. 76-78). 
In February 1946 the Commission dismissed all applications (except those of 
KOB) for unlimited operation on I-A channels (1 RR 53:902), and in August 
1946 it placed in the "pending file" KOB^s applications — to await the result 
of the Clear Channel Proceeding (J.A. 87-88). 

With the war terminated and when it became apparent that protracted 
delays would occur before a decision would be reached in the Clear Channel 
Proceeding, appellant filed a series of pleadings (1946-1949) asking that the 
Commission rectify the anomalous situation of KOB operating on 770 kc (in 
contravention of the Commission's rules) while holding a license on 1030 kc 
(J.A. 88-96). When it became clear that the Commission intended to continue 
the status quo indefinitely (J. A. 92, 93, 95), appellant on August 23, 1949 
petitioned the Commission to deny any further extensions of KOB's SSA on 
770 kc (J.A. 96-102). 

At the oral argument on that motion (J.A. 108-164) appellant pointed 
out that extension of the SSA to KOB to operate on 770 kc would be contrary 
to the Communications Act and the Commission's rules; that the SSA was in 
reality a device to permit licensed operation without compliance with the pro¬ 
visions of the Communications Act governing the issuance of licenses; that 
extension of the SSA would result in modification of appellant's license with¬ 
out affording appellant notice in writing and the full hearing required by 

1 In rc:;t:ospect. in view of the then recent decision of the Supreme Court in the Federal Communications 
Commissiof. v. National Broadcasting Co. (KOA), 319 U. S. 239 ^943), the Commission's failure to make 
anpellant a party to the hearing on its own motion seems almost unbelievable. 
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Sections 303 (f) and 316 (then 312(b)) of the Communications Act and by the 
decision of the Supreme Court in the KOA case; that extension of the SSA 
would be contrary to Section 307 (b) of the Communications Act; that it would 
not be in the public interest; and that KOB should be returned to its licensed 
frequency of 1030 kc. On December 14, 1949, the Commission released a 
Memorandum Opinion and Order denying the motion and again extending 
KOB’s SSA on 770 kc (J. A. 172-173). From that and a subsequent similar 
action appellant appealed to this Court (Nos. 10496, 10570). 

In a unanimous decision announced July 19, 1951, the Court held that 
the Commission’s orders (permitting KOB to operate on 770 kc) contravened 
egress requirements of the Communications Act. It remanded the cases to 
the Commission for further action not inconsistent with the Court’s opinion. 
American Broadcasting Co . v. Federal Communications Commission , 89 
App. D. C. 298, 191 F. 2d 492 (1951). In pertinent part the Court said (at 
pp. 305-308): 

It will be recalled that in 1941, when the Commission first 
issued what it denominated a ’’special temporary service au¬ 
thorization” to KOB to operate on 770 kilocycles, the Commis¬ 
sion said in overruling WJZ’s request for a hearing that the au¬ 
thorization was ’’temporary”, for the purpose of ascertaining 
”by actual operation on a temporary basis what facilities to be 
used by Station KOB on a regular basis would best serve public 
interest, convenience and necessity. ”... 

Were the original authorization here in issue, there would 
appear to be little difficulty. ... While the burden would have 
been on the Commission, if its action had been challenged, to 
justify its original failure to grant a full hearing:, we think that 
under the circumstances as they existed in 1941 the Commis¬ 
sion might well have succeeded in sustaining that action. 

But the propriety or impropriety of issuing the original 
special service authorization is not the question before us. The 
question with which we are primarily concerned is whether, al¬ 
most ten years after the first temporary license for a six months 
period was issued, and after similar licenses successively have 
been Issued to permit operation over that long span of time, the 
Commission can still limit hearings on the renewals to the 
summary procedure which it originally followed. The Com¬ 
mission argues that the American Broadcasting Company has 
waived any such claim of error because it did not appeal from 
the origin^ grants. The very egression of this argument 
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demonstrates its untenability. The original grants involved 
no more than temporary authorizations which expressly, and 
under the circumstances of their issuance, negated the idea 
that they would continue for any substantial period of time, 
or that the American Broadcasting Company would not have 
the right to a hearing at a later date. No one contemplated the 
long delay which has since occurred. ... 

Turning to the question whether the proceedings before the 
Commission on the two authorizations now here on appeal satis¬ 
fy the requirements of section 312(b), we must answer that 
question in the negative. There comes a point when what has 
been designated a ^’temporary measure” lasts for so long, and 
shows so little sign of being terminated in the foreseeable future, 
that to continue to categorize it as "’temporary” is to ignore the 
realities of the situation. A license itself, under the Act, can 
only be granted for three years duration. Thus, the special 
service authorizations here in question have lasted for almost 
three times the term of the modifying license which was held 
invalid in the KOA case. 

We cannot agree that the Commission can maintain the 
status quo indefinitely and in effect semi-permanently by of¬ 
fering the argument that the ultimate determination of KOB’s 
status must depend upon the outcome of the clear channel pro¬ 
ceedings. It is true that those proceedings may ultimately 
lead to very different conclusions regarding KOB than those 
which might be reached in this case. And that in turn might 
result in KOB having to incur additional e:qpenses and frequency 
changes. But even if this would have been a valid argument in 
1945, when the clear channel proceedings were first commenced, 
it cannot be controlling now. ... The Commission has made no 
showing of even a reasonable possibility that the clear channel 
proceedings will be completed shortly. And apparently it has 
conducted no further tests to determine where KOB should be 
located. WJZ [WABC] has thus been required to bear a large 
part of the loss resultant from the original NARBA treaty ar¬ 
rangement eliminating frequency 1180. Interference caused 
by the operation of KOB causes the loss of approximately 
23,000,000 possible listeners to WJZ [WABC]. The Com¬ 
mission has in effect permitted this substantial loss to occur 
and to continue. 

We recognize that the Commission’s task is most difficult. 
The vast number of complex problems in radio, television, and 
wire communications imposes a heavy burden — often present¬ 
ing situations well-nigh impossible of solution. And of course 
the courts cannot compel solutions where none exist. But on 
occasion the courts must act to make certain that what can be 
done is done. Agency inaction can be as harmful as wrong 
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action. The Commission cannot, by its delay, substantially 
nullify rights which the Act confers, though it preserves them 
in form. Ashbacker Radio Corp . v. Federal Communications 
Commission , 1945, 326 Q.S. 327, 334, 66 S. Ct* 148, 90 L. 

Ed. 108. 'Proper administration of the law by governmental 
agencies such as the Communications Commission requires 
careful observance of the procedures established by Congress. 

For the protection of the people generally, to say nothing of 
the agencies themselves, convenience by administration can¬ 
not be permitted to justify non-compliance with the law, or the 
substitution of fiat for adjudication'. Heitmeyer v. Federal 
Communications Commission , 68 App. D. C. 180, l69, 95 
F. 2d 91, 100. There would appear to be many possibilities 
for action in this case. The Commission has never made a 
determination based upon a thorough study of those possibili¬ 
ties. We think it is incumbent upon the Commission so to do. 

Whether it would reach the same or a different conclusion upon 
a proper hearing is something about which we need not specu¬ 
late. ... 

Reversal, without more, will not meet the needs of this 
case. For KOB has been operating on the frequency of 770 
kilocycles for ten years. And there may be some doubt as to 
whether it can feasibly be returned to operation on its licensed 
frequency of 1030 kilocycles, since Station WBZ, Boston, with¬ 
drew opposition to that grant on the understanding that it was a 
temporary, stop-gap measure. Certainly KOB should not be 
forced off the air or unduly compelled to limit service. An 
immediate withdrawal of its special service authorizations 
might well produce that result. Accordingly, greater flexi¬ 
bility is necessary in disposing of this case. ... We think 
the Commission should be given an opportunity to consider 
anew the difficult practical problem which confronts it. If 
appropriate proceedings are promptly begun and e:q)editious- 
ly carried forward, we would not regard it as inconsistent 
with our holding here if the Commission were to preserve the 
status quo for such reasonable period as may be necessary to 
make 'a valid determination ... with all deliberate speed'. ... 

Accordingly, we reverse the orders of the Commission 
and remand the cases for action not inconsistent with this opin¬ 
ion. 

Immediately after the issuance of the Court's mandate, informal con¬ 
ferences of the parties were held with the Commission's staff. Engineering 
studies showing possible assignments for KOB on 1030 kc, 770 kc and other 
frequencies were prepared and exchanged (^. R. 2473-2474). Appellant 
showed that it was entirely feasible for KOB to return immediately to its 
licensed frequency of 1030 kc with power specified in its present license 
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(10 kw day and night) and that more power could be authorized imder an 
SSA. It was further shown that all this could be accomplished without a 
change in existing rules and without prejudging the Clear Channel Proceed¬ 
ing, inasmuch as 1030 kc (on which KOB and WBZ are both licensed) is a 
Class I-B frequency and therefore available for simultaneous operation by 
KOB and WBZ, whereas a breakdown of 770 kc (a I-A frequency) would 
require a modification of Rule 3. 25 and to that extent prejudge the Clear 
Channel Proceeding. As a more permanent solution appellant suggested 
other available frequencies and submitted simple directional designs on 
1030 kc which would assure maximum coverage for both KOB and WBZ as 
I-B stations (cf. R. 2473-2475). 

Although the foregoing materials were submitted to the Commission 
in August and September, 1951, months passed with no official action taken 
by the Commission on the Court’s mandate to resolve the illegal operation 
on 770 kc by ’’appropriate proceedings . . . promptly begun and expedi¬ 
tiously carried forward”, except to grant further extensions of KOB’s SSA 
on 770 kc.^ Following an extension granted on February 29, 1952, WABC 
by letter dated March 13, 1952 called the Commission’s attention to the 
Court’s mandate and stated that ’’the foregoing extensions of the status quo 
— further ’inaction’ — are not in accord with either the spirit or the 
language of the Court’s decree directing a prompt and expeditious solution 
of the WJZ-KOB controversy”. ^ 

In April 1952 Albuquerque Broadcasting Company (KOB) filed with the 
Commission an application for consent to sell 100% of its stock from T. M. 
Pepperday to Wayne Coy and Time, Inc. (cf. R. 2933A-2933C). On the 
premise that the Communications Act makes noprovisionfor the transfer of 
applications, as distinguished from licenses and permits, appellant there¬ 
upon petitioned the Commission (1) to dismiss KOB’s applications for per¬ 
manent operation on 770 kc; (2) to carry out the Court’s mandate before 

1 The various applications by KOB for the extensions of the SSA on 770 kc have not been certified to the 
Court. One such 6-nionths extension to March 1. 1952 was granted August 29, 1951 (BSSA-265); another 
for a like period to August 31. 1952 was granted on February 29, 1952 (BSSA-268); a third extension (for 
the month of September 1952) was granted August 28, 1952; and a fourth extension was granted September 
30, 1952 (BSSA-275). 

2 

Pertinent portions of appellant’s letter of March 13, 1952 (not certified to this Coun by the Commission) 
are set forth in appellant’s letter of June 23. 1952 (likewise not certified to this Coun). The latter docu¬ 
ment is reproduced as Appendix A to the instant brief. 
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granting its consent to the proposed sale; (3) to grant its consent only on con¬ 
dition that further operation on 770 kc be discontinued and that KOB be re¬ 
turned to its licensed frequency of 1030 kc; and (4) in any event to make it 
clear to the purchasers that in granting its consent "such action is without 
prejudice to any summary orders the Commission may find it necessary to 
enter in order to carry out the mandate of the Appellate Court" (rf. R. 
2933A-2933C). This petition was denied, except as to the last mentioned 
prayer, by Memorandum Opinion and Order of May 28, 1952 (R. 2933A- 
2933C)/ 

On June 23, 1952 appellant again called the Commission's attention 
to the unexecuted mandate of the Court of Appeals. It noted that KOB had 
filed still another application for an extension of its SSA on 770 kc: ^With 
the mandate of the Court unexecuted for eleven months, the only interim ac¬ 
tion that the Commission may legally take is to deny this application for ex¬ 
tension of special service authorization and to return KOB to its licensed 
frequency or assign it for temporary operation on some channel other than 
770 kc".^ 

With KOB’s SSA to expire on September 30, 1952, KOB served by hand 
on appellant on the early afternoon of that date a "Petition for Relief" in 
which it urged the Commission to reopen the record in the 770 kc proceed¬ 
ing held in January 1945 so as to bring the record up to date, to designate 
its SSA for consolidated hearing therewith and to continue KOB^s operation 
on 770 kc pending final decision (R. 2510-2517). Before this pleading was 
filed, the Commission in its 3:00 p. m. releases of September 30, 1952, 
announced that it had extended KOB’s SSA operation for another six months 

^ The ordering clause was worded as follows: "... the aforesaid transfer application is hereby granted on the 
condition that such grant is subject to any action which the Commission may take to carry out ^e tiundate of 
the United States Court of Appeals as set forth in American Broadcasting Company, Inc , v. Federal Communi ¬ 
cations Commission , 191 F. 2d 492" (R. 2933Q. No action was uken on the request to dismiss KOB's appli¬ 
cations for permanent operation on 770 kc on the theory that the Commission merely grants its consent to a 
proposed sale and that the parties may or may not consummate the transfer. However, when the sale was fin¬ 
ally consummated, appellant by petition filed June 17, 1952, repeated its request that the 770 kc applications 
be dismissed (R. 2414-2417). With no action yet taken on that request, KOB petitioned in July 1952 for leave 
to amend those applications, as filed in 1944, to show die 100^ change in stock ownership (R. 2422-2425). 
Appellant also opposed that petition, contending that the applications should be dismissed. (R. 2435-2438). 

On September 30, 1952 the Commission disposed of all these motions, denying in each instance the relief 
sought by appellant (R. 2444-2448). 

2 

Appellant’s letter of June 23, 1952 was not certified to the Court. It is reproduced herein as Appendix 
A. 


on 770 kc (without ordering a hearing of any kind thereon), removed from the 
pending file for ^’prompt consideration and action^' the stale and admittedly 
out-of-date record made in January 1945 on KOB^s applications for construc¬ 
tion permit and license on 770 kc, and denied appellant’s petition to dismiss 
those applications (R. 2444-2447).^ Having learned of the Commission's ac- 
tion from the 3:00 p. m. releases, KOB decided not to file its petition (R. 
2479). 

In a petition filed October 21, 1952, pursuant to Sections 309(c) and 
405 of the Act, appellant protested and requested reconsideration of the ac¬ 
tion thus taken by the Commission on September 30, 1952 (R. 2449-2517). 

In that petition it was pointed out that appellant had been deprived of some 
23,000,000 listeners for a period of eleven years on the plea that KOB’s op¬ 
eration on 770 kc was purely ’’temporary" (R. 2476), and that the stale and 
inadequate 1945 record afforded no basis for a solution of the problem (R. 
2476-2479). It was further brought to the Commission’s attention that in the 
pleading which KOB served on appellant on September 30, 1952, but did not 
file in view of the action taken by the Commission on that date, KOB had rec¬ 
ognized that the 1945 record was inadequate and that under the Court’s man¬ 
date further extensions of the SSA on 770 kc could not be granted without af¬ 
fording appellant a hearing (R. 2479-2480). Appellant requested the follow¬ 
ing relief: (1) that the six months’ extension of the SSA on 770 kc be set 
aside; (2) that KOB be ordered forthwith to return to its licensed frequency 
of 1030 kc (with such extension for 48 hours on 770 kc as may be needed to 
adjust KOB’s transmitter); (3) that the 770 kc record compiled in 1945 be 
dismissed or returned to the pending file to await a decision in the Clear 
Channel Proceeding; and (4) that KOB and WBZ be ordered to show cause 
why they should not afford each other substantial protection on 1030 kc (R. 
2484). 

^ Commissioner Webster wrote the following dissent (R. 2448): 

"I cannot agree with the majority's decision to continue the special service authorization of Station 
KOB on 770 kilocycles, while the Commission works toward a piecemeal decision in the clear chaimel pro¬ 
ceedings. 

"£ appears to me that the most feasible solution to the KOB problem is to return the station im¬ 
mediately to its regularly licensed assignment of 1030 kilocycles (which is a frequency assigned to KOB con¬ 
sistent with the Rules) together with authority to continue operation on 770 kilocycles for a period necessary 
to make arrangements for the change." 
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By Memorandum Opinion and Order of November 3, 1952, released 
November 6, 1952, the Commission denied the foregoing petition (R. 2544- 
2548). It did, however, grant the Section 309(c) protest to the extent of 
ordering a hearing on KOB’s application for extension of its SSA on 770 kc, 
and made appellant and Westinghouse parties to the proceeding. It refused 
to suspend its September 30, 1952 grant, thereby allowing KOB to continue 
on 770 kc without filing requests for further extensions, pending a decision 
on the hearing thus ordered. Subsequent requests by appellant (R. 3132-3 153) 
to e:q)and the issues so as to include economic, program and other data, and 
to include directional patterns on 1030 kc and other frequencies for the op¬ 
eration of KOB, were denied by Order released January 19, 1953 (R. 3264- 
3273). 

A hearing was held in due course in February 1953 (Docket No. 10336). 
An Initial Decision was issued in March 1953 (R. 3893-3911) proposing to 
continue KOB on 770 kc pending a final decision in the 1945 proceeding (Doc¬ 
ket Nos. 6584 and 6585). Oral argument was held on that decision before 
the Commission en banc on November 9, 1953 (R. 4071), at which time 
counsel for the Broadcast Bureau argued against any interim shift of KOB 
to 1030 kc for ”two or three or five weeks'* while the 1945 hearing case was 
being decided (R. 4150, cf. R. 4155). Almost eighteen months elapsed be¬ 
fore any further action was taken by the Commission (with KOB automatically 
continuing on 770 kc). 

Finally, on May 26, 1955, the Commission adopted a Memorandum 
Opinion and Order in which it admitted the fact (recognized by the parties 
almost three years previously) that the 1945 record was inadequate and out 
of date (R. 2559-2566). It reopened the record, directed further hearings 
on the ten original issues, added nine new issues, and made WBZ a party 
to the hearing. A "battle of pleadings" thereupon ensued in which certain 
parties requested some issues deleted, others added. Persons not parties 
to the hearing asked to intervene and to have other applications compara¬ 
tively considered (rfR. 2579-2865).^ 

^ On March 23, 1956, while the instant brief was being prepared, the Commission disposed of the above- 
mentioned petitions in a Memorandum Opinion and Order: (1) it allowed Station KWBU (Corpus Christ!) to 
intervene; (2) it refused to consolidate for comparative hearing Staten KXA’s (Seattle) application for W 

/footnote continued on following page/ 


The Commission on August 1, 1955, by a 3-2 vote (with two Commis¬ 
sioners not participating) issued a final decision on the "’protest" hearing 
held some thirty months earlier (R. 4164-4184). In that decision the Com¬ 
mission decided to continue KOB on 770 kc while the 1945 case (reopened 
May 26, 1955) was being resolved. It is from that decision and prior inter¬ 
locutory orders that the instant appeal is taken. 

STATUTES AND RULES INVOLVED 

The pertinent provisions of the Communications Act of 1934, as amend¬ 
ed, and the Commission’s Rule not quoted in the argument are printed as 
Appendix C, infra , pp. A-28 - A-33. 

STATEMENT OF POINTS 

The Commission’s actions culm inating in the Decision of August 1, 

1955, and that Decision itself, extending KOB’s SSA on 770 kc and refusing 
to return KOB to its licensed frequency of 1030 kc, are erroneous, arbitrary, 
capricious, and unlawful; they ignore requirements of the Communications 
Act; they violate this Court’s previous mandate; and they contravene rules 
and policies of the Commission — in each of the following particulars: 

(1) In view of this Court’s mandate in 1951 permitting KOB to remain 
on 770 kc, for a brief interim period, provided ’’appropriate proceedings 
are promptly begun and e^qjeditlously carried forward’’, and the Commis¬ 
sion’s inaction for the ensuing fourteen months (except for granting KOB 
three additional extensions of its SSA on 770 kc), the Commission had no 
lawful alternative in September 1952 (with appellant objecting to further ex¬ 
tensions) but to remove KOB from 770 kc and return it to its licensed fre¬ 
quency of 1030 kc. 

(2) In view of intervening delays, the Commission’s action of Septem¬ 
ber 30, 1952, granting KOB a fourth extension of its SSA on 770 kc over ap¬ 
pellant’s objection, on the pretext of reaching a final solution based on a 
1945 record which the parties recognized was Inadequate for that purpose, 

/footnote continued from page 13/ 

kw on 770 kc; (3) it added six new issues and deleted one (making 24 issues in all); (4) it modified various 
other issues; (5) it refused to consider any frequencies other than 770 kc and 1030 kc; and (6) it postponed to 
a later date the issuance of "show cause" orders requiring KOB, WBZ or WABC to conform to whatever pattern 
or patterns which might be decided upon in Dockets 6584 and 6585. (Appendix B). 
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was arbitrary, capricious, illegal, and contrary to this Court’s mandate 
in 1951. 

(3) The Commission’s action of November 3, 1952, granting appellant’s 

’’protest” to the extent of ordering a restricted hearing on KOB’s application 

\ 

for an extension of SSA on 770 kc, without suspending its September 30, 1952 
grant thereof and without requring KOB to return to its licensed frequency 
of 1030 kc, contravened the express statutory mandate of Section 309(c) of 
the Communications Act. 

(4) The Commission’s actions of November 3, 1952 and January 19, 
1953, restricting the protest hearing to engineering data comparing coverage 
which KOB would provide on 770 kc with 50 kw day and 25 kw night as against 
coverage it would provide on 1030 kc with 10 kw day and night, and refusing 
to expand the issues to include program, economic, and other data, other 
patterns on 1030 kc, and other possible frequencies for interim operation 

by KOB, was arbitrary, capricious, illegal and contrary to this Court’s 
1951 mandate — particularly in the light of Conclusion 7 of its Decision of 
August 1, 1955. 

(5) The Commission violated Section 309 (c) of the Communications 
Act when it refused to permit appellant to present evidence on and to under¬ 
take the burden of proof with respect to issues requested by appellant and 
not adopted by the Commission. 

(6) The Commission’s failure to reach a final decision in the protest 
hearing until thirty-three months after the hearing was ordered and twenty- 
one months after oral argument thereon violated the statutory requirements 
that ’’the hearing and determination” in protest cases be expedited. 

(7) The Commission’s refusal to attach a condition requiring KOB to 
return to its licensed frequency on 1030 kc when it consented in May 1952 
to the sale of KOB to new owners who had no prior equities in the twelve- 
year controversy was arbitrary, capricious, illegal and contrary to the 
Court’s mandate in 1951. 

(8) The Commission, in permitting the sale of pending applications 
contrary to the Communications Act (which makes no provisions for the 
sale of applications as distinguished from permits and licenses ), kept alive 
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KOB^s 1944 applications for 770 kc; had those applications been dismissed 
or kept in the pending file to await a Clear Channel decision (in line with the 
Commission's treatment of all other applications for a breakdown of clear 
channel frequencies), the Commission would have had no alternative but to 
remove KOB from 770 kc and return it to its licensed frequency of 1030 kc. 

(9) The Commission's refusal to dismiss KOB’s applications for per¬ 
manent operation on 770 kc, contrary to action taken in other cases, enabled 
the Commission, arbitrarily and capriciously and contrary to this Court's 
mandate, to continue KOB on 770 kc. 

(10) The Commission acted arbitrarily, illegally, and contrary to this 
Court's mandate, in restricting the issues in this proceeding on the pretext 
that a final decision would be "promptly" reached on a record compiled in 
1945, a record which was admittedly stale and inadequate and which could not 
be used as a proper basis for a final solution of the instant proceeding, a fact 
recognized by the Commission some 30 months later in its Memorandum 
Opinion and Order of May 26, 1955. 

(11) The Commission's decision of August 1, 1955 to continue KOB on 
770 kc, is arbitrary, illegal, contrary to this Court's mandate, and against 
public interest; it is not even warranted by the facts found nor by the limited 
evidence adduced under the "loaded" issues specified by the Commission in 
the "protest" hearing. 

(1.) The Commission's actions of November 3, 1952 and August 1, 1955, 
dispensing with the necessity of KOB filing periodic requests for an extension 
of the SSA every six months, as required by its previous rules and practice, 
improperly deprives appellant of "protest" rights conferred by Section 309 (c) 
of the Communications Act. 

(13) The Commission's decision of August 1, 1955 reaffirming its illegal 
and improper action of September 30, 1952, in view of the further interven¬ 
ing delay of thirty-four months without effective action looking toward a 
prompt solution of the WABC-KOB controversy, constitutes aggravated dis¬ 
regard of the Court’s mandate of July 1951. 


SUMMARY OF ARGUMENT 


The Commission has not yet carried out the mandate which this Court 
issued in 1951 in connection with appellant’s prior appeal. American Broad ¬ 
casting Co . V. Federal Communications Commission , 89 U. S. App. D. C. 

298, 191 F. 2d 492 (1951). It took no formal action thereon for 14 months, 
except to continue the status quo. Finally, on September 30, 1952, it re¬ 
moved from the pending file ’’for prompt consideration and action” a record 
compiled in 1945, which the parties recognized afforded no adequate basis 
(in its then shape) for resolving the KOB-WABC controversy. That action, 
because of the intervening transfer of KOB to new purcliasers, contravened 
the Communications Act (section 310(b)); it ignored applicable precedents 
( Don Lee B/casting System. 7 RR 1093); it violated the Commission’s Clear 
Channel policy by according special treatment to the new transferees (1 RR 
53:902, 903); and it ignored pertinent equitable considerations. 

If KOB’s applications for a ’’breakdown” of 770 kc had been dismissed 
at the time of the Pepperday transfer of KOB to the new purchasers, the stale 
and useless record in Dockets 6584 and 6585 would not have been resurrected. 
The new owners would not have been accorded preferential treatment over 
other newcomers. Had those applications been dismissed, the Commission 
would have been required on September 30, 1952 to return KOB to its licensed 
frequency of 1030 kc. The Commission’s failure to recognize (for a subsequent 
period of 32 months) that the 1945 record was out-of-date, that it was based on 
engineering standards which have since been changed, that it included no pro¬ 
gram information, and that it contained inadequate data on 1030 kc, was inex¬ 
cusable. 

At the time the Commission ordered a hearing on KOB’s application for 
an extension of its SSA on 770 kc (Docket 10336), it should have ordered KOB 
returned to its licensed frequency of 1030 kc. 47 U.S. C. sec. 309(c); Cros- 
ley Corporation v. Federal Communications Commission , 70 App. D. C. 312, 
316, 106 F. 2d 833 (1939), ^t. 308 U.S. 605 (1940). The hearing in 

Docket 10336 was held on "loaded issues” - KOB coverage on 770 kc with 50 
kw power day and 25 kw night versus KOB coverage on 1030 kc with only 10 
kw power day and night. There was no reason, in law or logic, for specifying 
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different powers on the two frequencies. If the Commission could grant an 
SSA on 770 kc (a Class I-A frequency), it could a fortiori grant an SSA spe¬ 
cifying comparable powers on 1030 kc (a Class I-B frequency). Even the 
evidence adduced under the restricted issues shows an overall net gain of 
service if KOB operated on 1030 kc rather than 770 kc. Other evidence, 
preferred by appellant and rejected by the Commission, would have made 
clear the need for returning KOB immediately to its licensed frequency of 
1030 kc. 

The hopelessly involved proceeding now being held in Dockets 6584 and 
6585, to be followed by a subsequent show cause proceeding, will take years 
to conclude. The pendency of that proceeding is an inadequate reason for 
continuing KOB on 770 kc, just as the pendency of the Clear Channel Proceed¬ 
ing was an inadequate reason at the time of the former appeal in 1951. Appel¬ 
lant’s loss of 25,000,000 listeners will continue interminably unless this 
Court takes the step it hesitated to take in 1951, namely to direct the Com¬ 
mission to return KOB to its licensed frequency of 1030 kc. 

ARGUMENT 

I. 

The Commission Has Flagrantly Ignored This Court’s 
_ 1951 Mandate^ _ 

In its decision of July 19, 1951 this Court concluded that the Commis¬ 
sions’ action in ’’temporarily” continuing KOB on 770 kc contravened substan¬ 
tive and procedural provisions of the Communications Act and the Commis¬ 
sion’s Rules. American Broadcasting Co . v. Federal Comminications Com ¬ 
mission , 89 U.S. App. D. C. 298, 191 F. 2d 492 (1951). After stating (p. 306) 
that ’’agency inaction can be as harmful as wrong action”, the Court pointed 
out (p. 307) that ’’there would appear to be many possibilities for action in 
this case”, and that ”it is incumbent upon the Commission” to nake ”a thor¬ 
ough study of those possibilities”. Since ’’there may be some doubt as to 
whether ... [KOB] can feasibly be returned to operation on its licensed fre¬ 
quency” of 1030 kc, the Court did not direct that KOB forthwith vacate 770 kc. 
It permitted (p. 307) a temporary continuance of the status quo on 770 kc ’’for 

^ It will be necessary, in connection witii tiiis argument, to repeat a number of facts set forth in the Statement 
of the Case, 
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such reasonable period as may be necessary to make ^a valid determination... 
with all deliberate speed”% provided "appropriate proceedings are promptly 
begun and e3q)editiously carried forward. " 

Following the issuance of the mandate in that case, informal conferences 
were held by the parties with the Commission's staff in August and September 

1951 (R. 2446, cL R. 2473-2474). In those conferences it was pointed out that 
KOB held a regular three-year license on 1030 kc with 10 kw power unlimited 
time (non-directional), that Westinghouse had never interposed any objection 
to the periodic renewals of KOB*s license on 1030 kc, that KOB could operate 
on 1030 kc with greater power than 10 kw under an SSA (just as it did under 

its June 1941 SSA for 50 kw day, 25 kw night on 1030 kc, to which Westing- 
house had not objected), that by simple directional patterns KOB and WBZ 
could afford each other substantial Class I -B protection, with each station 
operating with maximum permissible power (50 kw day and night), that 1030 
kc (unlike 770 kc) was already classified as a I-B frequency, and that the fore¬ 
going changes could therefore be made without modifying existing rules or 
prejudging the Clear Channel Proceeding (^. R. 2473-2474). 

Believing that serious consideration was being given to data thus submit¬ 
ted, appellant interposed no objection to the Commission’s action of August 29, 
1951, granting KOB another six months’ continuance on 770 kc. In February 

1952 KOB was granted another six months’ extension to August 31, 1952. Again 
appellant refrained from filing a formal objection. However, after the grant 
was made, appellant did advise the Commission by letter that ’’the foregoing 
extensions of the status quo — further ’inaction’ — are not in accord with 
either the spirit or the language of the Court’s decree directing a prompt and 
expeditious solution of the WJZ-KOB controversy” (Appendix A). 

In June 1952 KOB again filed for another six months’ extension, com¬ 
mencing September 1, 1952. By this time appellant’s patience had become 
threadbare, particularly in view of the golden opportunity which the Commis¬ 
sion had on May 29, 1952 to approve the transfer of KOB to new purchasers 
(with no prior equities) only on condition that the station be returned forthwith 
to its licensed frequency while some more permanent solution was being 

1 KOB was initially moved to 770 kc not because of interference caused to WBZ but because of Interference 

which KOB received from WBZ. 
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worked out, thus restoring to appellant the 23,000,000 listeners of which it 
had been wrongfully deprived for almost 11 years. Accordingly, in June of 
1952, appellant objected to any further continuation of the status quo (Appen¬ 
dix A). Appellant reminded the Commission of this Courtis mandate issued 
almost a year earlier, authorizing a continuance of KOB on 770 kc only on 
condition that "appropriate proceedings are promptly begun and e:q)editiously 
carried forward." In view of the delays, appellant asserted that the only ac¬ 
tion which would satisfy that mandate, after almost a year’s procrastination, 
was the immediate return of KOB to its licensed frequency of 1030 kc. The 
end of August rolled around. Once again, the Commission granted KOB an 
SSA on 770 kc, this time for 30 days only. Believing that this short exten¬ 
sion was a signal for some action in September which would resolve the con¬ 
troversy, appellant refrained from taking an appeal to the Court to compel 
compliance with its mandate of a year earlier calling for prompt action. 

Finally, at 3:00 p. m. on September 30, 1952 (with the SSA due to ex¬ 
pire 15 hours later), the Commission announced that it had again extended 
KOB’s SSA on 770 kc for six months, without ordering a hearing of any kind 
thereon, notwithstanding appellant’s objection to any further extensions, and 
notwithstanding this Court’s decision of July 19, 1951. In justification of its 
action, the Commission stated that it was removing from the "pending file", 
for "prompt consideration and action", the record (Docket Nos. 6584 and 
6585) which has been compiled in January 1945 on KOB’s applications for 
permanent operation on 77 0 kc, and which had been placed in the pending 
file in August 1946 to await the outcome of the Clear Channel Proceeding 
(R. 2444-2447). 

The Commission’s action of September 30, 1952 was taken in the face 
of earlier pleadings filed by appellant requesting the Commission to dismiss 
KOB’s applications for a "breakdown" of 770 kc, because of the 100% change 
in the ownership of KOB, with no provision in the Communications Act for 
the assignment or transfer of "applications”. In those pleadings, appellant 
had had occasion to warn the Commission that the stale 1945 hearing record 
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was an inadequate vehicle by which to effect compliance with this Court’s 
mandate/ 

Earlier the same day on which the Commission took the foregoing ac¬ 
tion, KOB served but did not file a pleading in which it recognized that no 
further extensions of KOB’s SSA on 770 kc were possible (in the light of ap¬ 
pellant’s objections and in view of this Court’s mandate) unless appellant 
was afforded a hearing thereon. Although suggesting that the 1945 hearing 
record be removed from the pending files and utilized as a basis for effec¬ 
ting compliance with this Court’s mandate, KOB recognized that the record 
would have to be brought up to date (R. 2510-2517). 

Appellant realized, in the light of the foregoing facts, that the Commis¬ 
sion’s September 30, 1952 actions meant only one thing — that KOB would con¬ 
tinue indefinitely on 770 kc while the Commission waj5 wasting time stud 3 dng 
a stale and inadequate record which would afford no basis for ”a valid deter¬ 
mination ... with all deliberate speed. " 

In an effort to bring matters to a head, and taking advantage of the pro¬ 
test provisions (Section 309 (c)) which Congress had added to the Communica¬ 
tions Act in July 1952, a year after this Court issued its decision in this pro¬ 
ceeding, appellant "protested” and requested reconsideration of the Septem¬ 
ber 30, 1952 action extending KOB’s SSA on 770 kc and removing the stale 
1945 record from the pending file as a vehicle for some interim (pre-dear 
channel) solution of the WABC-KOB problem (R. 2449-2517). In that plead¬ 
ing appellant again reminded the Commission of the illegal loss of 23, 000,000 
listeners it had suffered for 11 years (R. 2476) and advised the Commission 
of KOB’s recognition (in its served but unfiled pleading) that the 1945 hearing 
record (in its then shape) was not a proper vehicle for resolving the problem 
(R. 2479-2480). Appellant sought the following relief; (1) that the six-months’ 
extension of the SSA on 770 kc be set aside; (2) that KOB be ordered forthwith 
to return to its licensed frequency of 1030 kc (with such extension for 48 hours 
on 770 kc as may be needed to adjust KOB’s transmitter); (3) that the 770 kc 

^ Petitions of May 13 and June 17, 1952 to dismiss KOB’s applications to breiikdown 770 kc (R. 2414-2417); 
Opposition to Petition for Leave to Amend filed July 18, 1952 (R. 2435-2438); see paragraph 10 of Commis¬ 
sion's Memorandum Opinion and Order of September 30, 1952 (R. 2447). 
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record compiled in 194 5 be dismissed or returned to the pending file to await 
a decision in the Clear Channel Proceeding; and (4) that KOB and WBZ be 
ordered to show cause why they should not afford each other substantial pro¬ 
tection on 1030 kc (R. 2484). 

In a Memorandum Opinion and Order adopted November 3 and released 
November 6, 1952, the Commission denied the requested relief (R. 2544- 
2548). It continued KOB on 770 kc. However, it did order a hearing on the 
extension which it had granted on September 30, 1952 (Docket No. 10336). 
Apparently, recognizing that a decision thereon would not be reached within 
six months, it dispensed with the necessity of KOB filing any further exten¬ 
sions pending a decision on the propriety of the September 30 extension, 
thus avoiding any subsequent protest and to that extent nullifying the protest 
provisions of Section 309 (c) of the Communications Act (R. 2547). ^ 

Oral argument on the Examiner’s Initial Decision on the record subse¬ 
quently compiled in Docket No. 10336 came in November 1953, a year after 
the hearing was ordered (R. 4071). At the oral argument the Commission’s 
Broadcast Bureau opposed (R. 4150, cf. R. 4155) an interim shift of KOB to 
1030 kc for a period of ’’two or three or five weeks” more that the Bureau at 
that point estimated it would take to reach a decision on the 1945 hearing rec¬ 
ord (Docket Nos. 6584 and 6585). 

Nevertheless, eighteen months elapsed after the oral argument with no 
announced action by the Commission.^ Finally on May 26, 1955 the Commis¬ 
sion admitted what the parties themselves had recognized almost three years 
earlier — that the 1945 record was hopelessly out of date and an inadequate 
vehicle on which to predicate a proper decision. It thereupon reopened the 
record, ordered the 10 original issues brought up to date (which in effect 


It should be noted that the Commission’s action in ordering a hearing on the SSA extension (Docket No. 
10336) did not purport to be, and was not in fact, action taken in an effort to carry out this Court’s July 1951 
mandate. The Commission itself had granted that extension on September 30, 1952 without ordering a hear¬ 
ing diereon (R. 2444-2447). In that order it did not propose a hearing on the extension. The subsequently 
ordered hearing was the result of appellant’s protest under a provision of the Communications Act added a 
year after this Court had issued its decision. The Commission’s formula for complying with the Court’s 
mandate was its action of September 30 removing the 1945 hearing record from Ae pending files for the 
"adoption of a Proposed Decision”. (Dockets Nos. 658 ’ and 6585). 

O 

Section 309(c) of the Communications Act (47 U.S.C. Sec. 309(c)) expressly provides that "tire hear¬ 
ing and determination of cases arising under this subsection shall be expedited by the Commission". 
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meant an entirely new record), and added 9 new issues (R. 2559-2566). Thus, 
on May 26, 1955, the Commission was little, if any, nearer complying with 
this Court’s decision of July 19, 1951, than it was on September 30, 1952. 

The status quo (illegal operation on 770 kc) was still continuing, and the May 
26, 1955 action, being interlocutory, was not appealable, even though the 
added issues failed to include all the ’’many possibilities for action” en¬ 
visaged by this Court’s 1951 decision. ^ With Docket No. 10336 still unde¬ 
cided, and with KOB not required in the meantime to file periodic SSA ex¬ 
tensions on 770 kc, appellant was stymied. 

However, on August 1, 1955, the Commission released a decision (by 
a 3-2 vote) in which it concluded, on the basis of the restricted issues which 
it had allowed on the SSA extension hearing (Docket No. 10336), to continue 
KOB on 770 kc while a new record was being conpiled and a decision reached 
in Docket Nos. 6584 and 6585, the Commission’s vehicle for carrying out the 
speedy solution ordered by this Court in July, 1951 (R. 4164-4184). Once 
again the Commission dispensed with the need for periodic six-months’ ex¬ 
tensions of KOB’s SSA on 770 kc, while Docket Nos. 6584 and 6585 were 
being decided (R. 4180), thus circumventing the protest provisions of Sec¬ 
tion 309 (c) of the Act. 

At the time the August 1 decision was released, a ’’battle of pleadings” 
(for enlargement of issues, for deletion of issues, for ’’show cause” orders, 
for intervention, and for consolidated hearings with other applications ten¬ 
dered for 770 kc and 1030 kc) was rapidly developing. Knowing full well that 
a final decision would be years away, particularly with no ’’show cause” orders 
embodied in the May 26, 1955 Order, appellant has taken the instant appeal 

to compel KOB to return to its licensed frequency of 1030 kc until Dockets 

2 

Nos. 6584 and 6585 are resolved. 

^ In denying appellant's request to consider clear channels other than 770 kc and 1030 kc, the Commission 
stated: "Whatever equities there are for considering other clear channels, and diere are some , they are dwarfed 
by the compelling need for the earliest termination of this proceeding possible, consistent with a fair and judi¬ 
cious hearing, and decision" (R. 2563). In its March 23, 1956 Order (para. 10) the Commission subsequently 
admitted that in view of the Court's mandate appellant "must be afforded a full hearing at diis time", even 
though KOB's operating assignment might again be changed when the Clear Channel Proceeding is resolved. 
However, it refused to consider any frequencies other than 770 kc and 1030 kc (Appendix B). 

^ For the Court’s information, on March 23, 1956, while die instant brief was being prepared, the Commis¬ 
sion announced its action on multifarious pleadings which have been filed in that proceeding since May 26, 

1955 (Appendix B). In diat order it added six additional issues (making 24 in all. as contrasted with the 
original 10), deleted one issue, and modified several others. It ad^d another party to the proceeding 

^footnote 2 continued on following page/ 
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No one can read the foregoing chronology of ^inactivity” and delay at the 
Commission during a period now approaching five years and come to any con¬ 
clusion but that this Court's 1951 mandate has been flagrantly ignored. Con¬ 
tinuation of the status quo for two six-months' periods and for a 30-day peri- 

j 

od, accompanied by no other official action by the Commission, was a far 
cry from what this Court ordered in July 1951. At that point the Commis¬ 
sion, purportedly in an effort to comply with the Court's mandate, issued 14 
months previously, removed from the pending file a 1945 hearing record 
which was so stale and inadequate that it could not possibly serve as the 
basis for a "valid determination” of the 11-year-old controversy (rf. R. 

2560). The removal of that record, without concurrently adding new issues 
and ordering it brought up to date, could only delay, not speed up, a final de¬ 
cision. Even assuming that the Commission could be excused for taking a fur¬ 
ther look at the record, before agreeing with the parties that it was inadequate, 
there is no conceivable excuse for the Commission taking 32 months (Sep¬ 
tember 30, 1952 to May 26, 1955) to reach that obvious conclusion.^ In short, 
as events showed and as the parties recognized, the removal of the 1945 rec¬ 
ord from the pending file, without simultaneously ordering it brought up to 
date and without adding further issues, served only to delay ultimate compli¬ 
ance with the Court's mandate. 

Quite obviously the hearing on the SSA extension (Docket No. 10336) 
was not instituted by the Commission as an attempt to comply with the 1951 
mandate. That hearing stemmed from the provisions of a statute enacted 
almost a year after this Court’s July 1951 decision. In its September 30, 

1952 action the Commission proposed no hearing on the extension request. 

That hearing was not ordered until appellant protested the fourth extension. 

In other words, the only efforts thus far taken by the Commission to comply 
with the mandat^ -are its actions of September 30, 1952 (removing the 1945 

/footnote 2 continued from page 23/ 

(Station KWBU, Corpus Christi, Texas). Barring further pleadings we at long last (March 23, 1956) know at 
least who the parties will be and the issues on which evidence is to be adduced in cases whidi were removed 
from the pending file on September 30, 1952 for "prompt consideration and action. " The Commission's refusal 
to issue "show cause" orders at the present time means that another hearing will subsequently be required before 
KOB could be shifted off of 770 kc (47 U.S. C. sec. 316). 

^ On November 23, 1953 appellant had formally requested the Commission, since it appeared determined to 
proceed with Dockets 6584 and 6585, "to expand issues and reopen record" (R. 2549-2553). The Commission did 
not act on that petition until May 26, 1955 — eighteen months later (R. 2559). 
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record from the pending file) and its unconscionably delayed decision of May 
26, 1955, adding new issues after it concluded at long last that the 1945 record 
was an inadequate vehicle on which to predicate any decision. Another ten 
months have since elapsed with that hearing yet to get underway (see Appen¬ 
dix B). 

When this Court, on July 19, 1951, permitted a short continuation of 
the status quo, provided ’’appropriate proceedings are promptly begun and 
e3q)editiously carried forward”, rather than peremptorily ordering KOB re¬ 
turned to its licensed frequency of 1030 kc, we cannot imagine that the Court 
contemplated a five-year delay, such as has occurred here, with the end not 
yet in sight. 

For more than fourteen years, appellant has been suffering unauthor¬ 
ized encroachment upon its Class I-A license during which time it has been 
deprived of more than 23, 000, 000 listeners. During aU this period KOB has 
had a regular license on 1030 kc, a frequency which has only Class I-B status. 
Although Westinghouse objected to the Commission’s original action placing 
KOB on 1030 kc, it withdrew those objections in a self-serving letter stating 
its belief that such occupancy would be temporary (J. A. 36). It has never ob¬ 
jected to the periodic three-year renewals of KOB’s regular license on 1030 
kc (with 10 kw power, non-directional). It did not object to KOB’s SSA in 
June 1941 for 50 kw day, 25 kw night on 1030 kc. It did not object to the re¬ 
classification of 1030 kc as a I-B frequency nor its notification as such under 
NARBA. Under these circumstances, with appellant having borne the burden 
for 14 years, Westinghouse cannot in equity complain of the temporary return 
of KOB to 1030 kc while a more permanent solution is worked out. Similarly, 
the new owners of KOB, having acquired the station in 1952 (with knowledge of 
the Court’s decision in July 1951 and the caveat attached by the Commission 
to its consent to the transfer), cannot in good conscience object to a resump¬ 
tion of operation by KOB on its licensed frequency. 

In 1951 this Court refrained from ordering KOB returned to 1030 kc 
until the Commission had been first afforded an opportunity to explore the 
many possibilities for action. The Commission has ’’muffed” that opportun¬ 
ity. In view of the delays which have since occurred with no solution yet in 
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sight, with the hearing having developed into a hopelessly confused miniature 
clear channel proceeding to be followed by a subsequent ’’show cause proceed¬ 
ing”, the time has come for the Court to take the step which it hesitated to 
take in 1951, namely, to direct the Commission to return KOB to its regu¬ 
larly licensed frequency of 1030 kc. Such action is entirely feasible engi- 
neeringly as well as legally. As Commissioner Webster, an engineer by 
profession, has repeatedly stated in his dissents (R. 2448), ’’the most feasi - 
ble solution to the KOB problem is to return the station immediately to its 
regularly licensed assignment of 1030 kilocycles (which is a frequency as¬ 
signed to KOB consistent with the Rules)”. 

n. 

The Commission Has Ignored Applicable Statutes 
_ And Regulations _ 

The Commission has not only ignored this Court’s mandate in not taking 
prompt and effective steps to resolve the KOB problem, but even the actions 
which it has taken contravene applicable statutes and regulations in numerous 
particulars. 

A. Docket Nos. 6584 and 6585 Should Have Been Dismissed at the Time of 
the Pepper day Transfer . — In April 1952 KOB requested Commission con¬ 
sent to the voluntary transfer of 100% of its voting stock fromT. M. Pepper- 
day to Time, Inc. and Wayne Coy. ^ Realizing that the new purchasers could 
have no possible equities dating back to NARBA, and believing that the pro¬ 
posed transfer of KOB to new purchasers afforded the Commission an oppor¬ 
tunity to rectify an ’’anomalous situation” and comply with this Court’s man¬ 
date, appellant filed a pleading on May 13, 1952 requesting the Commission 
to ’’clear the decks” — by dismissing the old 1945 hearing record (thus elim¬ 
inating the special treatment being accorded KOB’s applications for a break¬ 
down of 770 kc), by allowing the transfer only on condition that the new owners 
shift to 1030 kc, and by placing on the new owners the burden of prosecuting 
any subsequently filed application for improvement of facilities in accordance 
with current rules and policies (c^. R. 2933A-2933C). 


1 


Mr. Coy resigned as Chairman of the Commission (1948-1952) to become associated with KC®. 
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In its Memorandum Opinion and Order of May 29, 1952, consenting to 
the transfer of KOB to its new purchasers, the Commission refused to dis¬ 
miss Dockets 6584 and 6585 on the theory that the request was premature — 
that the Commission merely grants its consent to a proposed transfer, that 
the parties may decide not to consummate the transfer, and that until they do 
the Commission need not decide whether the applications heard in Dockets 
6584 and 6585 could be further prosecuted by KOB’s new owners (R. 2933B). 
Bowing to this ruling ^ appellant waited until the parties notified the Commis¬ 
sion that the transfer had been consummated. At that point appellant renewed 
its request that KOB’s applications for a breakdown of 770 kc (Dockets 6584 
and 6585) be dismissed on the ground that the Communications Act, the Com¬ 
mission’s Rules, and applicable precedents preclude the assignment or trans¬ 
fer of ungranted applications to new purchasers (R. 2414-2417). That request 
was likewise denied by the Commission on September 30, 1952, when it ac¬ 
cepted amendments filed to reflect KOB’s new ownership, when it allowed the 
new owners to step into Pepperday’s shoes, and when it removed Dockets 6584 
and 6585 from the pending file for "prompt consideration and action" (R. 2446). 

The Commission’s failure to dismiss Dockets 6584 and 6585 at the time 
of the Pepperday transfer was erroneous and (as events have demonstrated) 
highly prejudicial. Such action was erroneous: (1) because the Communica¬ 
tions Act makes no provision for the transfer or assignment to new purchasers 
of ungranted "applications" (as distinguished from "licenses" and "construction 
permits"); (2) because such action accorded the new owners rights uniformly 
denied since February 1946 to other newcomers on Class I-A channels; (3) 
because such action disregarded equitable considerations which called for 
summary action. 

(1) Statutory Considerations . The Communications Act explicitly pro¬ 
vides for the assignment and transfer of broadcast "licenses" (47 U.S. C. Sec. 
310 (b)). The 1934 Act, particularly Section 319, also contemplated the as¬ 
signment or transfer of "construction permits”, a matter subsequently clari¬ 
fied by explicit language in the July 1952 amendments to the Communications Act 

^ This ruling is contrary to the action taken by the Commission six weeks ea.rlier in Don Lee B/casting System. 

7 RR 1093, 1095(1952). 


(47 U.S. C. Sec. 310 (b)). The 1934 Act has at no time provided for the 
transfer or assignment of mere "applications” for broadcast facilities. 

Thus, it is not surprising that Section 1.321 (1 RR 51:321) of the Commis¬ 
sion's Rules specifies in detail the procedure to be followed in requesting 
consent for the "assignment of construction permit or license for an AM, 

FM, television, or other broadcast station or for consent to the transfer 
of control of a corporation holding such a construction permit or license," 
but makes no provision for the assignment or transfer of ungranted applications. 

Previoiis attempts by persons who purchased stock of existing licen¬ 
sees to inherit the "grandfather rights” of their predecessors with respect to 
applications then pending have been refused by the Commission. Don Lee 
B/casting System, 7 RR 1093, 1095-1096 (1952); Huntington Broadcasting Co. , 

13 FCC 1032, 1036 (1949). In the Don Lee case, the record had been closed 
and a final decision awaited the outcome of the Commission's television 
"freeze", just as here the 1945 record had been closed and a decision await¬ 
ed the outcome of the Clear Channel Proceeding. Because of an intervening 
100% change in the corporate applicant, the Dan Lee application was dismissed, 

with the Commission stating that the new owners would have to file anew and 

1 

that they would not be entitled to the priorities of their predecessors. In the 
Huntington case, where a 44% minority stockholder died after the record was 
closed the Commission refused to allow the corporate applicant to substitute 
other persons for the deceased in order that the corporation might retain a 
pending application. 

In rejecting the foregoing authorities, the Commission relied upon its 
decision in Independent B/casting Co ., 6 RR 1390 (1951). In that case the 
hearing had been confined solely to engineering matters. The transfer did 
not occur until after the oral argument had been held on respondent's ex¬ 
ceptions. The case was "ripe” for a final decision. The new owners could have 
filed anew for the same facilities specified by their predecessor, in which 
event the Commission would have been forced to go through the same hearing 

1 2y^e are of the opinion that the application of Don Lee, if and when amended to show... / the new owner- 
ship /, must be treated as a new application. As such, it will not be entitled to the priority status conferred 
upon Don Lee by the Memorandum Opinion and Order of May 13, 1948, and will be treated as are other 
applications properly filed in accordance with a procedural provisions which we are adopting today. ** 

Don Lee B/casting System, 7 RR 1093, 1095 (195^. With the I00<5fc change in ownership, the appUcations 
should have been assigned new file numbers and handled accordingly. Radio Reading , 6 RR 182 (1950). 
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again. Under these circumstances the Commission ’’winked” at the absence 
of any provision in the Communications Act for the transfer of ungranted appli¬ 
cations. 

No such factual situation existed in this proceeding at the time of the 
Pepperday transfer. The 1944 applications raised important policy as well 
as engineering considerations (the breakdown of a Class I-A channel on which 
a national network had dominant rights). The new owners, under well-estab¬ 
lished policies and rules of the Commission, could not have filed a new ap¬ 
plication for 770 kc and could not have demanded a hearing prior to the out¬ 
come of the Clear Channel Proceeding. Thus, had it refused a transfer of 
the applications, the Commission would not have been forced to go through the 
same hearing again. The transfer occurred some six years after the hearing 
record had been placed in the pending file to await an overall policy decision 
(the Clear Channel Proceeding); not even a proposed decision had yet been 
prepared or issued; the case was far from ”ripe” for a final decision, as sub¬ 
sequent events have painfully proved. 

If the Commission did not know in 1952 that the 1945 record was hope¬ 
lessly out of date and an entirely inadequate vehicle on which to predicate a 
decision, its lack of knowledge was not the fault of appellant.^ The Commis¬ 
sion knew that it had changed its engineering standards in several particulars 
subsequent to 1945. It knew that it had established a policy of not entertaining 
s ky w a ve measurements predicated on a single station. Capitol B/casting 
Corp ., 3 RR 1431 (1947); North Jersey B/casting Co., Inc ., 4 RR 1247 (1949); 
Donze Enterprises, Inc ., 7 RR 281 (1951). It knew, or should have known, 
that the bulk of the 1945 record dealt with skywave measurements no longer 
admissible. It knew that the number of AM stations had more than doubled 
in the period since the hearing was held in January 1945, a fact which ren¬ 
dered obsolete ’’other service” data contained in that record. It knew, or 
should have known, that in the interval since 1945 this Court had inade it 
clear that other program services in an area which an existing station will 
lose is a matter of prime importance in adjudicatory proceedings, and that 
all program data had been rejected in the 1945 hearing. Easton Pub. Co. v. 

^ Appellant had discussed this matter in the pleadings of May 13, June 17 and July 18, 1952 (^. R. 2447). 
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Federal Communications Commission, 85U. S. App. D. C. 33, 37-38, 175 
F. 2d 344 (1949); Plains Radio Broadcasting Co . v. Federal Communications 
Commission , 85U.S. App. D. C. 48, 51, 175 F. 2d 359 (1949); Democrat 
Printing Co . v. Federal Communications Commission , 91 U.S. App. D. C. 

72, 76, 202 F. 2d 298 (June 12, 1952). It knew, or should have known, that 
KOB (although applying for 50 kw, unlimited time, non-directional) had been 
permitted to show alternative patterns on 770 kc, whereas appellant had not 
been accorded the right to make a similar showing on 1030 kc. It knew or 
should have known that WBZ was not a party to the 1945 record and would in¬ 
sist on its day in court if KOB was granted permanent operation on 1030 kc 
in excess of its regularly licensed power (10 kw) on that frequency. In short, 
as the Commission itself has since belatedly recognized, the 1945 hearing 
record (in its then shape) afforded no basis for resolving the KOB-WABC con¬ 
troversy (R. 2560). A fresh start would have to be made. The staleness and 
uselessness of that record fully warranted a dismissal of the old Pepperday 
applications, just as it did the Don Lee application (7 RR 1093). In order for 
the Commission to say that the Independent Broadcasting precedent rather than 
the Don Lee precedent was applicable to the KOB 100% shift of ownership, it 
had to close its eyes to the facts, as subsequent developments have made all 
too clear. 

If the Commission had not allowed the 1944 applications to be trans¬ 
ferred to the new owners, it would have had no basis for the subsequent dila¬ 
tory action it took on September 30, 1952, nor for its subsequent failure on 
November 3, 1952 to return KOB to its licensed frequency, nor for the hear¬ 
ing on the SSA extension it thereafter held (Docket 10336). KOB’s new owners, 
like all other applicants, would have been required to seek an improvement 
of their operating facilities within the framework of established Commission 
Rules and Policies. 

(2) Policy Considerations. There were also strong underlying policy 
reasons why KOB’s applications filed in 1944 to "break down" 770 kc should 
have been dismissed, at the time of the Pepperday transfer. In its order of 
February 20, 1945, initiating the Clear Channel Proceeding, the Commis¬ 
sion pointed out that it had received numerous applications requesting 
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authority to break down Class I-A clear channels and also numerous appli¬ 
cations by Class I-A stations to operate with power in excess of 50 kw. The 
order stated that these applications raised issues which could be considered 
more appropriately in a general rule-making proceeding than in an adjudi¬ 
catory hearing on individual applications (J. A. 76-78). 

In line with this policy determination the Commission on February 1, 
1946 issued an order dismissing all applications for full-time operations on 
Class I-A channels pending a decision in the Clear Channel Proceeding. In a 
companion public notice dated February 5, 1946, the Commission explained 
that the applications were dismissed because they involved ’’direct conflicts” 
with the Commission’s Rules in that they requested ’’duplicate nighttime op¬ 
eration on channels reserved for the exclusive use of one station only. ” The 
notice also reminded applicants that ’’pending applications inconsistent with 
the Commission’s Rules do not afford any equities or priorities on the fre¬ 
quency. ” (1 RR 53:902). Although squarely within the provisions of the fore¬ 
going orders, the Commission did not dismiss KOB’s applications for 770 kc. 
The Commission attempted to justify the special treatment thus accorded KOB 
on the ground that an ’’anomalous situation” exists on 770 kc and 1030 kc (J. A. 
86-88). In its August 9, 1946 order (1 RR 53:905) it stated that KOB’s appli¬ 
cation for 770 kc would be placed in the pending file and that all ’’new appli¬ 
cations” for 770 kc and 1030 kc would likewise be placed in the pending file 
(J. A. 87-88). Its February 1946 order still stood — that any applications 
for the other 23 I-A clear channels would not even be accepted for filing. 

It was thus clear at the time of the Pepperday transfer that the old 
KOB applications for a ’’breakdown” of 770 kc violate an existing rule (Sec¬ 
tion 3. 25 (a)) and contravene a uniform policy consistently applied by the 
Commission for the past 10 years with respect to all other applicants for a 
breakdown of the other I-A clear channels. Such applicants have been told 
that they must await the outcome of the Clear Chaimel Proceeding before their 
applications will be entertained. This Court, in its 1951 decision, did not tell 
the Commission that it had to decide the Clear Channel Proceeding at this 
juncture. It merely held that the pendency of that proceeding was an insuf¬ 
ficient justification for an indefinite and interminable continuation of KOB on 
770 kc to appellant’s prejudice. The Court expressly contemplated that the 
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interim solution which the Commission arrived at might have to be modified 
after the Clear Channel Proceeding was resolved, as evidenced by the fol¬ 
lowing language of its opinion (89 U. S. App. D. C. 298, 306): 

We cannot agree that the Commission can maintain the 
status quo indefinitely and in effect semi-permanently by of¬ 
fering the argument that the ultimate determination of KOB’s 
status must depend upon the outcome of the clear channel pro¬ 
ceedings. It is true that those proceedings may ultimately lead 
to very different conclusions regarding KOB than those which 
might be reached in this case. And that in turn might result in 
KOB having to incur additional expenses and frequency changes . 

But even if this would have been a valid argument in 1945, when 
the clear channel proceedings were first commenced, it cannot 
be controlling now. 

Thus, the Commission was not told that in order to arrive at an interim solu¬ 
tion it had to conduct a miniature clear channel proceeding. The Commission 
was free to reach a decision within the framework of its existing allocation 
rules and policies .^ The frequency of 1030 kc is already '’broken down”. It 
is by the Commission’s own rules a I-B channel on which more than one un¬ 
limited time station may operate. KOB has a regular license on that frequen¬ 
cy which WBZ has never protested, and the time to protest the current renewal 
has long since passed. 

While the Court in its 1951 decision indicated that the 1945 record 
(brought up to date if need be) might afford a possible solution, it did not of 
course foresee the Pepperday transfer of the station to new owners a year 
later, nor did it rule that the new owners could succeed to Pepperday’s rights 
in an application which violates existing allocation rules of the Commission. 
Furthermore, with the matter not directly in issue in the 1951 appeal, appel¬ 
lant had no occasion to detail to this Court the inadequacy of the 1945 hearing 
record. 

Had the Commission seized the opportunity which the Pepperday trans¬ 
fer provided and dismissed these stale applications for 770 kc, the Commission 
could have established a uniform policy of equal treatment to all applicants. 

^ That die Commission has not labored under any misapprehension on this point is clear from its various orders. 

In its September 30, 1952 Order (para. 6), the Commission decided on its own to accord special treatment to 
KOB's applications for 770 kc (R. 2446). In its March 23, 1^6 Order, the Commission noted (para. 10) that 
"all parties appear to recognize that the instant proceeding /Dockets 6584 and 6585? and the determinations 
made therein are subject to modification by such changes as may result from the overall clear channel proceed¬ 
ing in Docket No. 6741. This factor was also recognized in the Court decision resulting in this further hear¬ 
ing ..." (Appendix B). 
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The anomalous situation of refusing to accept applications on 23 Class I-A 
Clear Channels, of accepting new applications on 770 kc but placing them in 
the pending file, and of according a single applicant (KOB) special treatment 
on 770 kc could have been washed out. It is the clear intent of the Act {Sec¬ 
tion 307 (b)), that if facilities are available to one, they should be available 
to all. If one person can file an application for 770 kc, other persons must 
be accorded the same right. Ashbacker v. Federal Communications Com ¬ 
mission, 326 U. S. 327 (1945). If Pepperday’s transferees (without bu 3 dng 
KOB) had submitted a new application for 770 kc in September 1952, it would 
have gone into the pending file to await the outcome of the Cl ear Channel Pro¬ 
ceeding, precisely as did Station KXA’s application in 1947 for 770 kc (1 RR 
53:902). To permit the new transferees to step into Pepperday's shoes, as 
the Commission has done, gives them a preferred treatment over KXA and 
perhaps dozens of other potential newcomers who have refrained from filing 
for 770 kc on the assurance that the mere pendency of an application (unless 
and until 770 kc is broken down in the Clear Channel Proceeding) will not 
confer "any equities or priorities" (1 RR 53:902).^ 

(3) Equitable Considerations . There were likewise strong equitable 
considerations why at the time of the Pepperday transfer the Commission 
should have cut the "Gordian knot" by discontinuing the "special treatment" 
it had accorded KOB for the preceding 11 years and by making it clear that 
subsequent decisions would have to conform to existing rules and policies. 

The preferential treatment which the Commission had been according the orig¬ 
inal owner, on a plea that KOB had been "shoved around" at the time of the 
NARBA reassignments in 1941, has not only created many of the legal "snarls" 
which have since plagued the Commission but it is also without justification. 
KOB had never operated on a lower frequency than 1030 kc^ nor with operating 
power greater than 10 kw, prior to the Commission’s action of March 1941 
placing KOB on 1030 kc. From 1923 to 1928 it operated on various frequencies, 

^ Station KXA is strenuously contending in Dockets 6584 and 6585 that if KC^'s applications for a breakdown 
of 770 kc are to be considered at this time, they have an Ashbacke r right to have their 50 kw application for 
770 kc heard in that proceeding. Serious legal questions of this kind would have been avoided if the Commis¬ 
sion had dismissed the KOB application at the time of the Pepperday transfer, just as it dismissed KXA’s earlier 
application for 1 kw on 770 kc in February 1946 (Appendix B). 

Generally speaking the ground-wave coverage is somewhat greater for the same unit of power on the lower 
than on the higher broadcast frequencies. 
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but never with more than 10 kw power (R. 1-8). In 1928 it was licensed on 
1180 kc with 10 kw, sharing time at night with KEX, Portland, Oregon, with 
KEX entitled to two-thirds of the night hours, KOB only one-third (R. 3). 
When KEX shifted to another frequency, KOB was licensed for xmlimited 
time operating on 1180 kc with 10 kw (R. 93). In 1940 it obtained a construc¬ 
tion permit to increase power to 50 kw on 1180 kc, but that construction had 
not been completed nor licensed prior to the NARBA modifications (J. A. 12- 
14). 

In its September 11, 1940 preliminary list of NARBA assignments, the 
Commission proposed to shift KOB from 1180 kc to 1030 kc with power of 50 
kw, operating unlimited time as a Class n Station (J. A. 21). In its e:q)res- 
sion of views filed October 15, 1940, KOB indicated that it would accept 1030 
kc provided it was accorded a I-B classification thereon. It stated that it 
would install a directional antenna, if necessary, to protect WBZ as a I-B 
(R. 1669-1681, J. A. 124-125). 'It subsequently advised the Commission that 
it would also accept a I-B classification on 1200 kc (a higher frequency than 
either 1030 kc or 1180 kc) (J. A. 22-24). In accordance with these views, at 
the time KOB was shifted from 1180 kc to 1030 kc (a lower frequency with 
slightly greater propagation characteristics), the Commission licensed KOB 
for the identical power it then had on 1180 kc (10 kw), but added a caveat that 
KOB could go to 50 kw as soon as it submitted a directional pattern to protect 
WBZ as a I-B operation. (J. A. 24-29). KOB has never elected to take ad¬ 
vantage of that provision. Instead, it requested and obtained an SSA in June 
1941 authorizing it to operate non-directionally with 50 kw day and 25 kw 
night (J. A. 46-47). Thereafter, on its own motion and without an applica¬ 
tion of any kind, the Commission granted KOB an SSA to operate on a still 
lower frequency (770 kc), with 50 kw power day and 25 kw night (J. A. 48-49). 
Thus, instead of being '’pushed aroimd” by NARBA, KOB in reality has im¬ 
proved its position. 

But whatever may have been the asserted equities of the original owner 
of KOB, it is patent that the new purchasers of KOB (buying with knowledge 
of the Court's July 1951 decision) have no claim to a better frequency or 
more power than KOB enjoyed at the time of the NARBA shift (10 kw on 1180 
kc) and for which it is regularly licensed (10 kw unlimited time on 1030 kc). 


35 


Nor is WBZ entitled to any ’’special treatment”. It is true that it orig¬ 
inally objected to KOB being placed on 1030 kc. But on March 1, 1941 it 
withdrew those objections (J. A. 36). Its self-serving assertion about the 
joint occupancy being temporary was certainly not binding on the Commission 
(J. A. 36). When KOB asked for an SSA in June 1941, for 50 kw day and 25 
kw night on 1030 kc, WBZ interposed no objection. It has never objected to 
the periodic grant of regular 3-year renewals of KOB’s license on 1030 kc 
(10 kw power, unlimited time, non-directional). WBZ’s frequency of 1030 
kc was reclassified as a I-B frequency and was notified as such under NARBA. 

In contrast appellant has objected from the beginning to the Commission’s 
action ’’temporarily” breaking down 770 kc. KOB’s operation on 770kilocycles 
has resulted in objectionable interference to WABC within its entire secondary 
(sk 3 rwave) service area and a large portion of its nighttime primary (groimd- 
wave) service area (R. 3677, 3679). Computations made in accordance with 
the Commission’s Standards of Good Engineering Practice (Docket 10336) 
show that the loss in service to WABC amounts to 25,036, 000 persons^ and 
an area of 497, 890 square miles, more than 98% of WABC’s licensed 0. 5 
mv/m primary and satisfactory secondary service area (R. 3677-3679). 
Whereas WABC formerly provided satisfactory service under the Standards 
of Good Engineering Practice in all or parts of 24 states and in Canada, its 
service area is now limited to small parts of New York, New Jersey, Penn¬ 
sylvania, and Connecticut, all within a radius of approximately 50-90 miles 
of New York City (R. 3669-3679). 

That encroachment, in contravention of WABC’s license and Rule 3.25 
(a), certainly gave neither KOB’s former owners nor the new purchasers any 
equity in 770 kc. As this Court noted on the prior appeal (89 U. S. App. D. C. 
305): ’’The original grants [of the SSA on 770 kc] involved no more than tem¬ 
porary authorizations which expressly, and under the circumstances of their 
issuance, negated the idea that they would continue for any substantial period 
of time, or that the American Broadcasting Company would not have the right 
to a hearing at a later date. No one contemplated the long delay which has 
since occurred. ” 

^ The previously mentioned figure of 23,000,000 was predicated on the 1940 Census and on previous engi¬ 
neering standards. 
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Thus, at the time of the Pepperday transfer in May 1952 and at the 
time it considered appellant’s subsequent objections on September 30, 1952, 
the Commission (confronted as it was with the Court’s mandate of a year 
before still wholly unexecuted) should have dismissed KOB’s applications 
filed in 1944 for a breakdown of a Class I-A clear channel, on the basis of 
the Don Lee case holding that an ungranted application cannot be transferred 
to a new purchaser; and it should have ordered KOB returned to its regular¬ 
ly licensed frequency of 1030 kc. In this way the Commission would have 
brought 770 kc into line with its policies regarding all other I-A clear chan¬ 
nels; it would not have been according one newcomer applicant any prece¬ 
dence over other applicants; it would not have been depriving appellant of 
important rights conferred by its license and protected by Rule 3.25 (a) (un¬ 
duplicated nighttime operation on 770 kc). It was high time for the Commis¬ 
sion to adopt a more constructive approach to the problem — to discontinue 
its ’’special treatment” of KOB and insist that the new owners of KOB here¬ 
after present any requests for improvement of their licensed facilities with¬ 
in the framework of established rules and policies. 

B. KOB Should Have Been Returned to its Licensed Frequency on November 
3, 1952 Pursuant to the Provisions of Section 309 (c) . — Notwithstanding ap¬ 
pellant’s repeated assertions to the Commission that this Court’s mandate 
precluded any prolonged operation of KOB on 770 kc, KOB was granted on 
September 30, 1952 a fourth extension of authority to continue operation on 
770 kc (without a hearing of any kind having been ordered thereon). Believ¬ 
ing that the removal of the stale and inadequate January 1945 hearing record 
was not an ’’appropriate proceeding” by which to resolve the controversy, 
appellant protested the fourth extension and asked that KOB be returned 
forthwith to its licensed frequency of 1030 kc. The relief thus sought was 
denied on the ground that the protested grant was needed for the continu¬ 
ance of an ’’existing service” (R. 2456). That reasoning is patently un¬ 
sound and contrary to other Commission precedents. 

At the time of that protest station KOB held a regular license on 1030 
kc (10 kw power, unlimited time, non-directional), valid to May 1, 1954.^ 

^ That license has since been renewed for the period ending October 1, 1956. 
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That license, granted in April 1951, had not been objected to by Westinghouse, 
and the statutory period for any such objection had long since expired. The 
transfer of KOB to the new owners pursuant to the May 29, 1952, Order had 
been conditioned on any summary action which the Commission might take 
to comply with this Court’s mandate (R. 2933B). The SSA by its own terms 
was cancellable at any time without notice or hearing (J. A. 46, 48, 200).^ 
Thus, following appellant’s protest, KOB could have been returned to its 
regularly licensed frequency of 1030 kc. The SSA was not essential to the 
continuance of an ’’existing service”. KOB could operate on its licensed 
frequency, while the validity of the fourth extension W5is being ascertained 
in the protest hearing. 

While it is true that KOB’s coverage on 1030 kc would be slightly less 
than its unauthorized coverage has been on 770 kc, certainly the Commis¬ 
sion — in the light of the express provision of Section 309 (c) as then worded — 
could not justify its SSA (while a hearing was being held on the extension) on 
any theory that the SSA was needed to continue ’’wider coverage”. Such a 
construction of Section 309 (c) would mean that every applicant who applied 
for an improvement of his facilities, obtained a grant, and managed to get 
on the air before the protest was acted upon, could insist on a continuation 
of the protested grant during a hearing, on the ground it was needed to con¬ 
tinue an ’’existing service. ” Any such construction is contrary to the Com¬ 
mission’s interpretation of Section 309 (c) in analogous situations. See Metro ¬ 
politan Television Company v. United States , 95U. S. App. D. C. 326, 221 
F. 2d 879 (1955). In that case, the licensee of Station KOAT in Albuquerque, 
New Mexico, operating with 250 watts on 1230 kc, obtained a grant to increase 
power to 1 kw on 860 kc. The Commission denied a subsequent protest of 
the grant by Metropolitan (KOA, 850 kc, Denver) on the ground that it was 
not a party in interest and thus refused to set the grant aside. Metropolitan 
appealed and this Court reversed. In the meantime, KOAT had shifted over 

^ FCC Form 317, on which requests for SSA's must be filed, contains an express representation and agreement 
by the applicant that the instrument of authorization therein requested "will be subject to cancellation by die 
Commission at any time without notice or hearing." KOB having accepted the instrument under those terms 
would not be a "person agrrieved" if the Commission were to terminate an outstanding SSA or were it to refuse 
a further extension. Crosley Corporation v. Federal Communications Commission , 70 App. D. C. 312, 316, 

106 F. 2d 833(1939). cert. 308 U.S. 605(1940). 


38 


to 1 kw on 860 kc and was providing an '’existing service” on that frequency — 
a far more extended service than it provided with 250 watts on 1230 kc. The 
Commission, in carrying out this Court’s mandate and according Metropoli¬ 
tan a hearing, removed KDAT from 860 kc and ordered it to return to its 
regular 1230 kc frequency while the hearing was being held.^ 

Contrary to contentions made by the Intervenor to the Commission, the 
1952 amendments to the Communications Act did not preclude the Commis¬ 
sion from summarily terminating the SSA on 770 kc and ordering KOB to re¬ 
turn forthwith to its licensed frequency of 1030 kc. Section 307 (d) of the Act, 
as amended in 1952, merely provides that pending a final decision on a renewal 
application ’’the Commission shall continue such license in effect. ” KOB has 
a regular license on 1030 kc. It is this license, not its irregularly granted 
and temporary SSA on 770 kc, which Section 307 (d) protects. By its very 
terms, consented and agreed to by KOB in each of its requests for an SSA 
on 770 kc, the SSA for temporary operation is terminable by the Commis¬ 
sion at will, without prior notice or hearing (J. A. 46, 48, 200). KOB is es¬ 
topped to contend otherwise. Crosley Corporation v. Federal Communica ¬ 
tions Commission , supra . Its present owners took title to the station ’’sub¬ 
ject to any action the Commission may take to carry out the mandate” of 
this Court (R. 2933B). 

In view of the long unauthorized operation KOB on 770 kc, and the long 
delay by the Commission in carrying out this Court’s mandate of a year be¬ 
fore, the Commission had no choice at the time of appellant’s ’’protest” but 
to return KOB to its licensed frequency of 1030 kc. That such action was 
equally feasible engineering-wise is clear from the dissent of the engineer¬ 
ing member of the Commission (R. 2448, 2548). 

Appellee and intervenors wiU no doubt contend that the Commission’s 
failure to return KOB to its licensed frequency of 1030 kc while the hearing 
on the SSA extension was being held (Docket 10336) is now damnum absque 
injuria , and that the error if any has been rendered moot by the Commission’s 

^ For tile Court's information this action had a very salutary effect. Station KOAT found a new frequency 
(920 kc) and subsequently obtained a grant thereon, ±us eliminating the interference which Metropoliun had 
protested. We are equally confident that if KOB were returned to its licensed frequency, it too would come 
up with a solution in conformity with existing rules and policies. 
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Decision of August 1, 1955 (some three years later) authorizing KOB to remain 
on 770 kc pending the outcome of Dockets 6854 and 6855. We deny that the er¬ 
ror has been cured: (1) Quite obviously, if the August 1 Decision must be va¬ 
cated because predicated on an inadequate record, as we contend, infra pp. 39-45 
the Commission’s failure to return KOB to its licensed facilities while a more 
permanent solution is reached is not moot; (2) likewise, if KOB’s 1944 ap¬ 
plications for a breakdown of 770 kc (Dockets 6584 and 6585) should have been 
dismissed at the time of the Pepperday transfer, as we contend ( supra , pp. 26-36) 
the pendency of a hearing on applications improperly before the Commission 
is an inadequate reason for continuing KOB on 770 kc, and the propriety of the 
Commission’s refusal to return KOB to 1030 kc on November 3, 1952 is prop¬ 
erly before this Court; and (3) finally, in our exceptions to the Initial Decision 
filed in May 1953 (R. 3950-3951), we asked the Commission (because of inter¬ 
vening delays) to return KOB to 1030 kc and to terminate the proceedings in 
Docket 10336 — an exception which the Commission denied in its decision of 
August 1, 1955. Thus, the question whether KOB should have been returned 
to its licensed frequency on November 3, 1952 and in any event on August 1, 

1955 is far from moot ( infra , pp. 45-49). 

C. The SSA Extension was Heard on ’’Loaded” Issues . — In ordering a hear¬ 
ing on its extension grant of KOB’s SSA on 770 kc, the Commisson specified 
five issues (R. 2546-2547). The first issue called for data on the ’’areas and 
populations” which would receive service if KOB operated on 770 kc with 
50 kw day and 25 kw night. The next issue called for similar data on ’’areas 

and population?’ which would receive service if KOB operated on 1030 kc with 

2 

10 kw day and 10 kw night. These issues were ’’loaded”, and needlessly so, 

1 At the time the Commission issued its order of November 3, 1952, appellant believed that the Commission’s 
action continuing KOB on 770 kc while the hearing was being held on the extension (Docket 10336) was "in¬ 
terlocutory", and not reviewable except perhaps by mandamus. The Conunission has since taken the position 
that its refusal to suspend a grant while a "protest" hearing is held thereon is immediately reviewable under 
Section 402 (b) of the Communications Act. Van Curler B/casting Co . v. Federal Communications Commission, 

12 RR 2040 (U.S. App. D.C. Case No. 12534). 

2 The third and fourth issues requested data on interference which such operation would cause to WABC and 
WBZ, respectively. The fifth issue called for a conclusion whether, on the basis of data thus adduced, KOB 
should be continued on 770 kc pending a decision in Dockets 6584 and 6585. 
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to appellant’s prejudice. 

With the disparity in power thus proposed for the two frequencies, it 
was obvious that KOB’s coverage on 1030 kc would be more restricted than 
its SSA coverage on 770 kc, and that it would thus lose population if required 
to shift to 1030 kc. Whatever might be the situation at night, there was no 
question but that KOB could operate non-directionally with 50 kw daytime on 
1030 kc just as readily as on 770 kc. There was no reason, therefore, to 
specify different powers da 5 d:ime — 50 kw was available to KOB daytime on 
either frequency. Furthermore, if the Commission could grant KOB an SSA 
with 50 kw power day and 25 kw night on 770 kc, a I-A frequency on which 
only one station is normally allowed to operate at night (Rule 3. 25 (a)), a 
fortiori it would grant KOB an SSA to operate with 50 kw power day and 25 
kw night on 1030 kc, a I-B frequency on which multiple stations are permitted 
to operate unlimited time (Rule 3. 25 (b)). See American Broadcasting Co » v. 
Federal Communications Commission , supra . In fact, from June to October 
1941 (J. A. 46-47), before the Commission (on its own motion and without an 
application) shifted KOB to 770 kc (50 kw day, 25 kw night), KOB had oper¬ 
ated on 1030 kc under an SSA with identical power (50 kw day, 25 kw night). ^ 
Furthermore, when KOB was shifted from 1180 kc to 1030 kc, the Commis¬ 
sion did so with a caveat t hat KOB could go to 50 kw both day and night if it 
installed a directional pattern to protect WBZ (J. A. 24-29). 

Under these circumstances, for the Commission to request data on 
’’areas and populations” which KOB would serve operating with 50 kw day and 
25 -iw night on 770 kc vis-a-vis 10 kw day and night on 1030 kc made a mock¬ 
ery of the hearing. It gave appellant a ’’kangaroo hearing” but not a due 


^ In its April 22, 1941 application for an SSA on 1030 kc (50 kw day and 25 kw night) KOB recited that it 
was ready to operate non-directionally with 50 kw on 1030 kc, but "in order (for KOB) to obtain a regular 
license for 50 kw power on 1030 kc, the Rules and Standards of the Commission appear to require Station KOB 
to operate at night with a directional antenna system that would give the normally required protection to the 
secondary service area of Sution WBZ, Boston. Massachusetts" (R. 194-195). The application further stated 
that KOB could operate with 25 kw at night using a nondirectional antenna and "neither receive nor cause 
objectionable interference from or to the operation of Station WBZ, " that "WBZ now receives objectionable 
interference from the synchronized operation of Station WBZA and from the adjacent channel operation of 
Station KDKA, " and that "this interference to Station WBZ occurs in the entire area in which ^tion KC^, 
operating as herein requested, even under the most favorable conditions of skywave propagation would cause 
objecti(»able interference to WBZ" (R. 200, J, A. 125-126). No opposition was filed by WBZ to the SSA 
application and it was granted on June 3, 1941 for the period ending November 30, 1941 (J.A. 46-47). 
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process hearing contemplated by Section 309 (c) of the Act and this Court’s 
July 1951 mandate. Since the ultimate decision of August 1, 1955 turns in 
large part on the fact that a substantial number of persons now receiving 
service from KOB operating under an SSA on 770 kc with 50 kw power day and 
25 kw night would not receive such service if KOB operated on 1030 kw with 
10 kw power day and night , the Commission’s ’’loading” of the issues was ob¬ 
viously prejudicial (R. 4164-4184). That loss by KOB would have been mark¬ 
edly less if the conparison had been made on the basis of the same powers 
on both frequencies. The attempt by the Commission to compare ’’apples’^ 
and ’’pears” vitiated the entire hearing on the SSA extension (Docket 10336).^ 

Realizing full well that it would take years to resolve Dockets 6584 and 
6585, and hence that whatever result was reached in Docket 10336 would be¬ 
come the interim operating frequency of KOB for the indefinite future, appel¬ 
lant had objected to this proposed non-comparable showing and had asked 
that the issues in Docket 10336 be clarified and enlarged to permit additional 
economic, program, and engineering data (R. 3132-3153). That request was 
denied by the Commission on January 19, 1953 (R. 3264-3273). 

As a result, all evidence proffered by appellant at the hearing with a 
view to showing that KOB is an NBC affiliate and that the entire area which it 
serves at night (on either 770 kc or 1030 kc) receives secondary service from 
at least 5 clear channel stations which are affiliates of NBC carrying sub¬ 
stantially the same programs at night as KOB, was rejected as beyond the 
scope of the issues specified in the hearing notice and which the Commission 
had refused to exp 2 Lnd (R. 3420, 3424). Other evidence proffered by WABC 
designed to show that the area which WBZ would lose at night if KOB operated 
on 1030 kc is served by other NBC and Westinghouse clear channel stations 
carrying the same network programs, was likewise rejected as beyond the 
issues (R. 3416). Evidence showing that the loss by WABC of its entire 
secondary nighttime service detrimentally affected the operation of WABC 
and ABC’s networking operations was similarly excluded (R. 3420). Testi¬ 
mony showing that a large part of WABC’s secondary service area (which 

^ In its final Decision of August 1. 1955 the Conunission stated that "the instant proceeding is intended pri¬ 
marily to determine whether, on a temporary basis only and until such time as the Commission shall have 
made a final decision in Dockets 6584 and 6585 ... it would be more in the pi;d>lic interest for KOB to continue 
its service on 770 kilocycles than on the channel (1030 kilocycles) specified in its regular license" (R. 4165). 

The actual issues, however, precluded comparable showing on die two frequencies. 
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WABC would cover if KOB were returned to its licensed frequency of 1030 
kc) does not receive ABC network programs from other sources was also 
rejected (R. 3420). Evidence designed to show that certain clear channels 
other than 770 kc and 1030 kc might be utilized by KOB on an interim basis, 
while a more permanent berth for KOB was being fashioned, was disallowed, 
as was evidence of the areas and populations that would be served by KOB 
if it were to increase power to 50 kw, directional antenna nighttime, on 
1030 kc (R* 3411).^ With all ABC testimony thus excluded, the hearing 
record was closed (R. 3432). 

The Commission's refusal to permit such evidence to be received 
under the November 3, 1952 issues, or to expand the issues so as to per¬ 
mit its receipt, was erroneous (1) because of the explicit provisions of 
Section 309 (c) and (2) because such evidence was relevant and material to 
a decision on what frequency KOB should operate pending a decision in 
Dockets 6584 and 6585. 

(1) In a Section 309 (c) hearing, such evidence should have been re¬ 
ceived. In its ’’protest” it was appellant’s position that the SSA granted on 
September 30, 1952 should be summarily revoked and that KOB should be 
returned forthwith to its licensed frequency of 1030 kc. No hearing was 
requested and no formal issues were thus specified by appellant in its pro¬ 
test (R. 2449-2517). However, the protest did recite the long history of 
the KOB controversy; it made reference to the fact that WABC was appel¬ 
lant’s flagship station for its radio network, that appellant had been losing 
23, 000,000 listeners for 11 years, that NBC programs were available in 
the interference areas through multiple affiliates, whereas ABC had a 
scarcity of outlets in these areas. When the Commission decided to hold 
a hearing and released the restricted issues, ABC framed additional issues 
based on matters set forth in its protest and highly relevant to the question 
whether KOB should be allowed to remain on 770 kc while a more perman¬ 
ent berth was being determined (R. 3132-3153). 

In pre-trial conferences, the Examiner originally ruled that some of 
the foregoing evidence was admissible under the issues as originally framed 
(R. 3083). But on January 19, 1953, the Commission restricted the hearing 

1 Formal offers of proof on each of these matters were made (R. 3427). 
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to naked engineering data (R. 3264-3273). This was error. Section 309 (c) 
e^ressly provides that in a protest hearing "all issues set forth in the pro¬ 
test and not specifically adopted by the Commission, both the burden of pro¬ 
ceeding with the introduction of evidence and the burden of proof shall be upon 
the protestant. " The issues which appellant spelled out in its supplemental 
pleading were implicit in its protest (once the Commission failed to accept 
appellant’s main thesis — that KOB be returned forthwith to 1030 kc). Ap¬ 
pellant should have been permitted to take on the burden of proceeding and 
the burden of proof on issues which it sought and which the Commission did 
not adopt. 

(2) In any event, irrespective of the provisions of Section 309 (c), 
the proffered evidence was material to a "public interest" determination 
of the basic question involved in Docket 10336. The rejected evidence would 
have shown (R. 3984-3996) that "network broadcasting is an integral and 
necessary part of radio"; ^ that effective network competition is in the public 
interest and, when necessary, the Commission will take affirmative steps 
to avoid domination of the broadcast industry by two networks to the pre¬ 
judice of weaker networks; ^ that clear channel facilities are essential to the 
successful operation of a national radio network; thjit the great preponder¬ 
ance of clear channel stations have been affiliated with NBC and CBS for the 
past 20 years; that owned-and-operated stations provide networks with the 
revenues essential to networking operations; that NBC and CBS number among 
their owned and affiliated stations three or more times as many sk 3 rwave 
facilities as ABC; that WABC is ABC’s flagship station from which most of 
its network programs originate; that a substantial part of the area which 
WABC loses at night is not covered by any other sta^tion carrying ABC net¬ 
work programs; that KOB is an NBC affiliate; that five other clear channel 
NBC affiliates cover the same area and carry most of the same programs 
at night as KOB; ^ that WBZ (like Westinghouse’s other eastern stations) is 

^ Commission’s Report on Chain Broadcasting (May 1941), p, 4; ABC-Paramount Merger Case, 8 RR 541, 
595(1953). 

^ Commission’s Report on Chain Broadcasting (May 1941) requiring NBC to divest itself of the Blue Network 
(ABC). 

^ It is wasteful duplication of service for stations whose service areas substantially overlap to carry identical 
programs. Report on Chain Broadcasting (May 1941), p. 58; Moline Bix^adcasting Corp ., 5RR466 , 469 
(1949); Yankee Network , 3 RR 1766, 1782 (1947); Amarillo Broadcasting Corporation, 8 FCC 252, 256 
(1940); Western Broadcast Company, 3 FCC 179, 188(1936). 
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an NBC affiliate; that the bulk of the programs carried by the Westinghouse 
stations at night are NBC originated; that the secondary service area which 
WBZ would lose (if KOB were returned to 1030 kc) is covered in its entirety 
by one, almost in its entirety by two and 93% by three Westinghouse stations, 
all of whose programs are predominantly NBC originated during the inter¬ 
ference hours in question; and that the secondary service area which WBZ 
would lose is served in whole or in part by 12 other NBC clear channel af¬ 
filiates which, with minor exceptions, broadcast the identical programs that 
WBZ broadcasts during the interference hours. 

Just how relevant and material the foregoing data would have been is 
highlighted by the Commission’s ultimate decision of August 1, 1955. In 
paragraph 7 of its Concliisions the Commission stated (R. 4178): 

”7. An argument of merit advanced in the brief filed in 
behalf of KOB is that it would be neither fair nor equitable for 
the Commission to require duplicate nighttime operations in 
Albuquerque, New Mexico, and Boston, Massachusetts, on 
1030 kilocycles, with the result that a substantial portion of 
the only secondary service emanating from Boston would be 
reduced, while the sixth skywave service would be added to 
New York City through the unduplicated nighttime operation of 
WJZ on 770 kilocycles. Although subordinate to the factor 
stated above, this is an added reason for the Commission’s 
position herein, for as pointed out by KOB, ’The rural com- 
mmities of New England have but one Class I transmission 
service located in the largest city of their area, whereas the 
rural communities in the middle-Atlantic states have six 
Class I transmission services allocated to the largest city in 
their area. ’ Section 307(b) of the Communications Act of 
1934, as amended, would dictate the maintenance of an undt- 
minished nighttime secondary service by New England Sta¬ 
tion WBZ.” 

For the Commission ”to accept an argument of merit advanced in 
[KOB’s] brief ’ based on nighttime secondary service by ”New England Sta¬ 
tion WBZ, ” while at the same time rejecting a showing by appellant at the 
hearing that other Westinghouse stations provide a similar NBC service at 
night to the area which WBZ would lose is indeed shocking. 

If there had been reason to believe that a prompt decision could be 
reached in Dockets 6584 and 6585, the Comnission might have been justified 
in holding the issues in Docket 10336 to a minimum, provided the issues 
which it specified permitted a fair determination. But in calling for data on 
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two frequencies with a wide disparity in proposed power, and in accepting 
data submitted in KOB's brief and ignoring countervailing data proffered by 
appellant at the hearing (with prior requests for specific issues thereon), ap¬ 
pellant has been deprived of a due process hearing. The cards were stacked. 
And by January 19, 1953, when the Commission denied appellant's requests to 
include programming, economic, network, and engineering data, the Com¬ 
mission knew (or should have known) that the old dockets in 6584 and 6585 
were an inadequate vehicle on which to predicate a pre-dear channel solu¬ 
tion of the controversy, and hence that the Docket 10336 would decide the 
operating frequency for KOB for years to come. Under these circumstances, 
to limit the hearing to naked engineering data on coverage with 50 kw day and 
25 kw night on 770 kc versus 10 kw day and night on 1030 was to prejudge the 
result. To allow KOB to continue on 770 kc predicated on such a record, 
compiled in a hearing which was a hearing in name only, would be a travesty 
on justice. 

D. KOB Should Have Been Returned to Its Licensed Frequency on August 1 , 
1955 . — Assuming, despite contrary pleadings and admissions, that the 
Commission on November 3, 1952 might have reasonably believed that the 
1945 hearing record in Dockets 6584 and 6585 would provide a basis for a 
final solution within a matter of months, and hence that it should not at that 
point have ordered KOB to return to its licensed frequency, it certainly had 
no basis for that belief on August 1, 1955. In its May 26, 1955 Order it 
found that it would be necessary to bring the original ten issues up-to-date 
(which in essence meant a new hearing thereon), and to add nine new issues. 

It knew that a veritable deluge of pleadings had been filed after May 26, 1955 
to add still further issues, to delete others, to intervene, to add other ap¬ 
plications, etc. It knew (or should have known in the light of prior experi¬ 
ence in this case) that a final decision was still years away. It knew that 
this Court’s mandate had been issued four years before. It knew from the 
exceptions to the Initial Decision filed in May 1953 that appellant was chal¬ 
lenging the restricted issues specified in Docket 10336 and that it was asking 
the Commission to return KOB to its licensed frequency because of delays 
which had intervened to that point. 

More importantly, the Commission knew (even on the basis of the 
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record compiled on the restricted issues in Docket 10336) that the tempor¬ 
ary return of KOB to its licensed frequency would result in an overall net 
gain of service to the public. That record shows that, operating in accord¬ 
ance with its regular license on 770 kc as a 1-A station, with KOB not on 
the channel, WABC would render primary service to 15,473,000 persons 
(R. 3677) and secondary service to an additional 23, 935,000, or a combined 
service to 39,408, 000 persons (R. 3679).^ With KOB on the frequency 
WABC loses its entire secondary service area (23, 935,000 persons), and 
an additional 1,101, 000 persons in its primary service area, or a total 
loss of 25,036, 000 listeners (R. 3677, 3679). Of this number 7, 825, 000 
receive primary nighttime service from no radio station (R. 3679). To 
complete the comparison, WBZ (with KOB ’’temporarily” on 770 kc) renders 
primary nighttime service on 1030 kc to 4, 317, 500 persons and secondary 
service to 26, 855, 000 persons, or a combined service to 31,196, 000 
persons (R. 3688, 3690). With KOB on 1030 kc WBZ would cease to pro¬ 
vide primary nighttime service to 120, 500 persons and secondary service 
to 16, 224,000 or a combined loss of 16, 344, 500 persons (R. 3688, 3690). 

Of this number 5, 941, 328 receive primary service from no radio station 
(R. 3688, 3690). In other words, with KOB operating on WABC’s rather 
than WBZ’s channel, WABC loses 25, 036, 000 persons as against WBZ’s 
16, 344, 000 persons. A larger number of WABC’s population (7, 825,000 
as against 5, 941, 328) have no primary nighttime radio service. 

Hence, action requiring KOB to return to its licensed frequency of 
1030 kc would result in the following gains: 8, 658, 984 more persons 
would receive a nighttime service than presently receive service with KOB 
operating on WABC’s channel; 1, 883,672 persons who receive no primary 
service nighttime would receive an added secondary service. Set off against 
these substantial nighttime gains would be the relatively insignificant loss 
by KOB of 25, 730 persons daytime (assuming an SSA 50 kw operation day¬ 
time by KOB on 1030 kc, the same power it now utilizes daytime under its 
SSA on 770 kc) (R. 3554). While KOB, operating with only 10 kw at night on 

^ Under the Rules and Standards, WABC is entitled to unduplicated service throughout the United States; the 
secondary service area of a Class 1-A station is considered as being limited to the 0.5 mv/m 50^ contour only 
for the determination of service in comparison with other stations. Thus. WABC’s secondary service loss 
actually exceeds the 23,935,000 figure. 
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1030 kc, would lose 32, 516 persons now served with 25 kw at night on 770 
kc, ^ these persons receive secondary service (a recognized and protected 
service) from eleven Class I stations (R. 3664). Thus, even the cold sta¬ 
tistics furnished under the restricted issues specified in the instant pro¬ 
ceeding show a tremendous overall net gain of service which would result 
from returning KOB to its licensed frequency of 1030 kc and permitting 
WABC to operate as a Class 1-A station in accordance with its license and 
the Commission’s Rules. 

In this connection it must not be forgotten that the Commission’s 
rules and the provisions of NARBA (past and proposed) provide for four 
classes of standard broadcast stations and assign certain specific channels 
(of the 107 in the broadcast band) to respective uses: (a) Class I stations 
- those operating on a clear channel and ’’designed to render primary and 
secondary service over an extended area and at relatively long distances” 
(Rule 3. 22 (a)); (b) Class n stations - secondary stations operating on a 
clear channel ’’limited by and subject to such interference as may be re¬ 
ceived from Class I stations” (Rule 3. 22 (b)); (c) Class HI stations - those 
operating on regional channels and ’’designed to render service primarily 
to a metropolitan district and the rural area contiguous thereto” (Rule 3. 22 
(c)); and (d) Class IV stations - those operating on local channels and 
’’designed to render service primarily to a city or to^vn and the suburban 
and rural area contiguous thereto” (Rule 3. 22 (d)). 

Because of the limited number of channels available for broadcast 
purposes, not to mention economic factors, it is not possible to blanket 
the entire United States with signals from local, regional or Class n opera¬ 
tions. Particularly at night rural and sparsely settled portions of the 
United States must depend in large measure on clear channel stations pro¬ 
viding service over extended areas and at relatively long distances. For 
this wide coverage purpose the United States has avjiilable to it 24 channels 
designated as Class 1-A clear channels — those on which only one station 
is permitted to operate at night. The frequency 770 kc is one such channel 

^ The record, because of the unequal issues, does not show what the loss would be if KC» operated with 
25 kw at night on 1030 kc. The loss would be less. 
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(Rule 3. 25 (a)) and WABC is the dominant station. In short, the duplica¬ 
tion of a Class 1-A channel at night in such a way that neither station on 
the channel provides secondary service defeats the very purpose of the 
Commission’s Rules providing for three classes of frequencies — locals, 
regionals, and clears, with the latter designed to provide ’’primary and 
secondary service over an extended area and at relatively long distances. ” 
KOB has the burden of showing that the scrapping of this elaborate cover¬ 
age plan long utilized by the Commission in the licensing of broadcast 
stations is in the public interest. That burden it has not met. Its own 
coverage figures clearly show that more service will be provided by WABC 
operating on 770 kc as a Class 1-A station (as its license provides) and 
with KOB operating as a Class n station on 1030 kc (as its license provides). 

Thus, even on the basis of the evidence adduced under the restricted 
issues of the instant proceeding, the conclusion is inescapable that KOB 
should be returned immediately to its licensed frequency of 1030 kc. This 
conclusion is doubly fortified by the social, economic, program, and other 
engineering data proffered by WABC and excluded by the Examiner (R. 3984 
- 3996). And with a final decision in Dockets 6584 and 6585 still years 
away, with the taking of testimony yet to begin, the pendency of that pro¬ 
ceeding like that of the Clear Channel Proceeding (where the record had 
at least been compiled) is no adequate excuse for the illegal continuation 
of KOB on appellant’s 1-A frequency (89 U. S. App. D. C. 298, 306). 

The Commission’s failure on August 1, 1955 to order KOB to return 
forthwith to its licensed frequency on 1030 kc is especially injurious in 
view of other action taken in that same order and comparable action taken 
in its November 3, 1952 order. On its own motion, the Commission 
(contrary to imiform practice prior to appellant’s October 21, 1952 
’’protest”) ^ dispensed with the need for KOB filing any further six-month 
extension requests of its SSA on 770 kc until Dockets 6584 and 6585 are 
decided (R. 4180). This seemingly innocent paragraph of the August 1, 

1955 Order renders nugatory the ’’protest” provision of Section 309 (c) of 

1 See Memorandum Opinion and Order of September 30. 1952; "KOB*s special service au±orization to 
operate on 770 kc was repeatedly extended for six-month periods" (R. 2445). 


the Commxmications Act, and permits the Commission '’to take its own 
time” in reaching a decision in Dockets 6584 and 6585, and in any subse- 
quent show cause proceedings. But for that waiver, when the SSA is sub¬ 
sequently renewed appellant would have some leverage against any further 
inordinate delays by the Commission in carrying out this Court’s 1951 
mandate. 

CONCLUSION 

It has been shown (1) that the Commission has not yet executed the 
mandate which this Court issued following its decision of July 19, 1951; 

(2) that KOB’s applications for a ’’breakdown” of 770 kc should have been 
dismissed at the time of the Pepperday transfer; (3) that if this had been 
done, the stale and useless record in Dockets 6584 ajid 6585 would not 
have been resurrected; (4) that if this had been done the new purchasers 
would not have been accorded preferential treatment over other newcomers 
who are denied a right to file for 770 kc at this time; (5) that if this had 
been done the Commission would have been required on September 30, 

1952 to return KOB to its licensed frequency of 1030 kc; (6) that the hear¬ 
ing on the extension of KOB’s SSA on 770 kc was held on ’’loaded issues”; 

(7) that even the evidence adduced under the restricted issues in that 
proceeding requires that KOB be returned to 1030 kc; (8) that with the 
hearing in Dockets 6584 and 6585 yet to get underway, and with a subse¬ 
quent show cause hearing needed under section 316 of the Act, that pro¬ 
ceeding is inadequate justification for continuing KOB’s illegal operation 
on 770 kc; and (9) that private equities, public interest considerations, 
and this Court’s prior mandate require an immediate return of KOB to 
its licensed frequency of 1030 kc. Appellant accordingly urges this Court 
to take the step it hesitated to take in 1951 — that it order KOB to be 
returned forthwith to its licensed frequency of 1030 kc, and in doing so 
that it make it clear that any future efforts by the new owners of KOB to 



improve their operating facilities be prosecuted within the framework of 
established rules and policies of the Commission. 

Respectfully submitted, 

James A. McKenna, Jr. 

Vernon L. Wilkinson 

McKENNA & WILKINSON 
1735DeSalesSt., N.W. 

Washington 6, D. C. 

Attorneys for 

AMERICAN BROADCASTING- 
PARAMOUNT THEATRES, INC. 

April 2, 1956 
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APPENDIX A 


Law Offices 

McKENNA & WILKINSON Telephone NA 2931 


James A. McKenna, Jr. 

Vernon L. Wilkinson 1028 Connecticut Ave. 

Leonidas P, B. Emerson Washington 6, D. C. 

[June 23, 1952] 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Mr. Slowie: 

In American Broadcasting Company, Inc , v. Federal Communications 
Commission , 89 U. S. App. D. C._, the United States Court of Ap¬ 

peals for the District of Colximbia Circuit held that two orders entered by 
the Commission in August 1949 and February 1950, granting Albuquerque 
Broadcasting Company (KOB) further extensions of its special service auth¬ 
orization for six month periods, contravened Section 312 (b) of the Communi¬ 
cations Act. In reversing and remanding the cases to the Commission, 
the Court pointed out that KOB had been operating on WJZ’s frequency (770 
kc) for ten years in contravention of Section 312 (b), that ^’agency inaction 
can be as harmful as wrong action, ” that it is ^’incumbent upon the Com¬ 
mission” to find a solution by proceedings ^promptly begun and e:q)editiously 
carried forward, ” and that in the meantime a continuation of the status quo 
might be warranted ”for such reasonable period as may be necessary to 
make a * valid determination ... with all deliberate speed\” 

The foregoing pronouncements by the Court were handed down on 
July 19, 1951. Conferences were held with the Commission’s staff in 
August and September, 1951. Extensive memoranda, including engineering 
data, were submitted to the Commission by the interested parties. Ameri¬ 
can Broadcasting Company showed that it is feasible for KOB to return to 
its licensed frequency of 1030 kc. Notwithstanding this showing, the Com¬ 
mission on August 29, 1951, and again on February 29, 1952 extended 
KOB's SSA for additional six-month periods. 

On March 13, 1952, American Broadcasting Company addressed a 
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letter to the Commission, calling these events to attention and pointing out 
that "the foregoing extensions of the status quo — further * inaction^ — are 
not in accord with either the spirit or the language of the Court’s decree 
directing a prompt and expeditious solution of the WJZ-KOB controversy." 
This letter was acknowledged by letter dated March 27, 1952, in which the 
Commission stated that "such steps as may be necessary to comply with 
the decision in that case will be taken as expeditiously as possible". Sub¬ 
sequently, in its Memorandum Opinion and Order of May 29, 1952, denying 
a petition filed by American Broadcasting Company on May 13, 1952, which 
requested the Commission to carry out the mandate of the Court, the 
Commission again said that it had "every intention of complying with the 
mandate of the Court ... as expeditiously as possible. ” Notwithstanding 
these statements of intention, no action has as yet been taken by the Com¬ 
mission, so far as American Broadcasting Company is aware, to comply 
with the mandate. 

The adverse and complicating effects of the protracted delay are 
aptly illustrated in the attached affidavit of Dr. Frank G. Kear, Consulting 
Engineer for American Broadcasting Company. That affidavit shows that 
the Government of Mexico has recently notified the United States that 
Station XEQR, Mexico, D. F., has been proposed for operation on 1030 kc, 

50 kw power, unlimited time, employing a directional antenna at night. 

If Station XEQR is permitted to operate as proposed, it would increase the 
nighttime limit of Station KOB operating on 1030 kc from 2. 6 mv/m to 6.3 
mv/m. It is apparent that any proposal which might prohibit or deter the 
Commission from returning KOB to its authorized operation on 1030 kc would 
would be detrimental to the interests’ of WJZ. Informal conversations 
have been had between members of the Commission’s staff and representa¬ 
tives of American Broadcasting Company with respect to this proposed 
assignment, as a result of which American Broadcasting Company has 
been advised that a formal protest against the assignment has been made 
by the appropriate United States authorities. The importance of a success¬ 
ful prosecution of this protest is apparent. 

The Commission’s Public Notice of June 9, 1952 (mimeo #76854) 


shows that KOB has filed a new application (File No. BSSA-273) for ex¬ 
tension of its special service authorization on 770 kc for the period beginning 
3:00 AM Eastern Standard Time, September 1, 1952. With the mandate of 
the Court unexecuted for eleven months, the only interim action that the 
Commission may legally take is to deny this application for extension of 
special service authorization and to return KOB to its licensed frequency 
or assign it for temporary operation on some channel other than 770 kc. 

It is respectfully requested that this action be taken forthwith. 

Very truly yours, 

AMERICAN BROADCASTING COMPANY, INC. 
By /s/ James A. McKenna, Jr. 

Its Attorney 

cc: Pierson & Ball 

Ring Building 
Washington, D. C. 

Attorneys for Albuquerque Broadcasting Company 

John Steen Esquire 

1625 K. Street, N.W. 

Washington, D. C. 

Attorney for Westinghoxise Radio Statioas, Inc. 
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APPENDIX B 

Before the FCC 56-246 

FEDERAL COMMUNICATIONS COMMISSION 29626 

Washington 25, D. C. 

In re Applications of ) 

ALBUQUERQUE BROADCASTING COMPANY } 

(KOB) Albuquerque, New Mexico j 

For Modification of Construction Permit ) 

ALBUQUERQUE BROADCASTING COMPANY } 

(KOB) Albuquerque, New Mexico j 

For License to Cover Construction Permit ) 
as Modified and Authority to Determine ) 

Operating Power by Direct Measurement ) 

MEMORANDUM OPINION AND ORDER 

By the Commission: 

1. The Commission has before it for consideration the following 
pleadings filed in the above-entitled proceeding: (1) Petition for rehear¬ 
ing, for waiver and motion for change of issues filed on June 17, 1955 by 
Westinghouse Broadcasting Company (WBZ, Boston, Massachusetts); 

(2) motion for leave to intervene and for enlargement of issues filed on 
June 17, 1955 by Baptist General Convention, licensee of Station KWBU, 
Corpus Christi, Texas; (3) petition for removal of its application (File No. 
BP-573 5) from the pending file and to designate said application for con¬ 
solidated hearing in the above-entitled proceeding filed on June 30, 1955 by 
KXA, Inc., licensee of Station KXA, Seattle, Washington; (4) petition to 
change, clarify and expand issues filed on July 5, 1955 by American Broad¬ 
casting Company (WABC, New York, New York); (5) petition for change of 
issues filed on July 5, 1955 by Albuquerque Broadcasting Company (KOB, 
Albuquerque, New Mexico); (6) petition for oral argument and for post¬ 
ponement of proceeding filed on September 2, 1955 by Westinghouse Broad¬ 
casting Company; and (7) the various oppositions, comments and responses 
filed to the above pleadings. 

Background 

2. The Commission on May 26, 1955, in conformance with the man¬ 
date of the Circuit Court of Appeals for the District of Columbia Circuit in 


Docket No. 6584 
FUe No. BMP-1738 


Docket No. 6585 
FUe Nos. BL-1799 
BZ-1583 



A-5 


the case of American Broadcasting Company, Inc , v. FCC (191 F 2d 492), 
adopted a Memorandum Opinion and Order ordering further hearing on the 
applications of Albuquerque Broadcasting Company (KOB) for modification 
of construction permit (File No. BMP-1738, Docket No. 6584) and for 
license to cover construction permit as modified and authority to determine 
operating power by direct measurement (File Nos. BL-1799 and BZ-1583, 
Docket No. 6585). Thereafter, the above pleadings were filed. As a con¬ 
sequence thereof the Examiner on October 4, 1955 continued the hearing 
without date pending disposition of these pleadings. The pleadings, to¬ 
gether with the various oppositions, responses and replies, total in excess 
of 30, not considering 8 additional requests for extensions of time in which 
to file certain of these pleadings. Consequently, due to the voluminous na¬ 
ture of these documents, attempt will not be made to set forth in this 
Memorandum Opinion and Order in detail all of the contentions and all^a- 
tions made by the various parties. However, full consideration has been 
given to each pleading filed. 

Summary of Petitions of Present Parties to Proceeding 

3. In its pleadings filed herein, Westinghouse Broadcasting Company 
requests that the issues be modified as follows: (a) by deletion of issue 19 
to exclude evidence of network affiliations or, in the alternative, enlarge¬ 
ment of this issue to include evidence of all programming of all stations 
serving the areas involved; (b) by deletion of issue 18 relative to overlap 
of service areas of Westinghouse owned and operated stations; (c) by de¬ 
letion of issues 1, 4, 11, 12, 13, 15, and 16. 

4. Westinghouse Broadcasting Company, in addition to its request 
for modification of issues, also requests a waiver of the provisions of the 
Commission's standards which require that the 10% and 50% skywave field 
intensity values of a station be computed on the basis of figure 1 of the 
standards; requests further the rescission of the direction that the previous 
record made in this proceeding be considered in view of the fact that West¬ 
inghouse was not a party at the time of compiling such record; and requests 
oral argument on the various pleadings filed herein and postponement of 
the hearing until after final disposition of these pleadings. 
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5. American Broadcasting Company requests that the issues be modi¬ 
fied as follows: (a) by enlargement of issues to permit a showing of all 
possible operations of station KOB on frequency 1030 kc with 4 particular 
operations specified; (b) by enlargement of issues to permit a showing of 
possible operation by KOB on channels other than 770 kc and 1030 kc, with 
frequencies 660 kc, 880 kc, 1020 kc, 1100 kc and 1180 kc being specified; 

(c) by deletion or change of all issues calling for information on operation 
by KOB with 25 kw power (the issues involved would be 2, 5 and 19); (d) by 
modification of all coverage issues in such manner as not to require a 
showing of the daytime coverage of station KOB; (e) by modification of 
issues to specify that only interference of KOB to WBZ resulting from 
operation with power greater than 10 kw shall be considered material; 

(f) by enlargement of issues to require a showing of overlap between stations 
KOB and KLZ. 

6. American Broadcasting Company in addition requests (a) the is¬ 
suance of show cause orders to the licensees of stations WBZ and KOB 
and of all other stations that would be involved if additional channels are 
considered, said orders to command them to show cause why their licenses 
should not be modified as specified under the various proposals herein, 
and (b) that the Commission immediately order a return of station KOB to 
operation on its licensed facilities pending final determination of the in¬ 
stant proceeding. 

7. Albuquerque Broadcasting Company requests that the issues be 
modified as follows: (a) that issues 17 and 19 relative to programming and 
network affiliations be deleted; (b) to require a showing by American 
Broadcasting Company as to service from other ABC owned or affiliated 
stations in the areas station WABC would lose with station KOB operating 
on frequency 770 kc; (c) by enlargement of issues to permit a showing as to 
the operation of station KOB as the dominant I-B station on frequencies 
770 kc and 1030 kc; (d) by modification of issue 8 in such manner as not to 
limit the showing required to the operation proposed in the pending appli¬ 
cations of Albuquerque Broadcasting Company; (e) by modification of issue 
7 in such manner as not to limit the showing required to the operation pro¬ 
posed in the pending applications of Albuquerque Broadcasting Company. 
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Summary of Petition of Baptist General Convention 

8. Baptist General Convention requests that it be named a party 
intervenor in the present proceeding on the basis of alleged interference 
under certain of the proposals herein to the presently licensed operation 
of its station KWBU. Modification of issues is also requested to include 
issues designed to determine (a) the extent of any interference to the pri¬ 
mary or secondary service areas of stations KWBU and KOB under certain 
of the specified operations; (b) the service lost from restriction of KWBU’s 
operating hours should new standards be adopted as a result of the daytime 
sk 3 rwave hearing (Docket No. 8333); (c) whether, in the event KOB is 
ordered to operate on 1030 kc, KWBU's authorization should be modified 

to permit operation on 770 kc. 

Summary of Petition of KXA, Inc. 

9. KXA, Inc. requests that its pending application (File No. BP-5735) 
for a construction permit to change facilities of station KXA, Seattle, Wash¬ 
ington, from 770 kc, 1 kw, limited hours to 770 kc, 50 kw DA-2 unlimited, 
be removed from the pending file and consolidated for hearing in the instant 
proceeding. Modification of issues is also requested to include 6 additional 
issues and to amend present issues 7 and 17. In its reply to the oppositions 
of the other parties, KXA, Inc. also requests oral argument on its petition. 

Purpose of Proceeding 

10. Initially, from the statements and matters contained in their 
pleadings, all parties appear to recognize that the instant proceeding and 
the determinations made therein are subject to modification by such changes 
as may result from the overall clear channel proceeding in Docket No. 6741. 
This factor was also recognized in the Court decision resulting in this 
further hearing, the Court stating ’It is true that those proceedings [ clear 
channel] may ultimately lead to very different conclusions regarding KOB 
than those which might be reached in this case. And that in turn might 
result in KOB having to incur additional expenses and frequency changes 
...” The Court however issued its mandate to the Commission holding 
that the American Broadcasting Company, in view of the delay which had 
arisen in the clear channel proceeding, must be afforded a full hearing at 
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this time regardless of these possibilities/ 

Request For Oral Argument and For Continuance 

11. WBZ, by its petition filed on September 2, 1955, requests oral 
argument on the various pleadings here under consideration and postpone¬ 
ment of the proceeding until after disposition of these pleadings. The re¬ 
quest for oral argument is based primarily on the complexities of the mat¬ 
ters here presented and to permit each party to state its position on these 
matters and the course to be followed in the proceeding. We do not believe 
oral argument by the parties, in which their diverse viewpoints and posi¬ 
tions would be reiterated, would be of benefit to the Commission. These 
positions and viewpoints were fully presented by the multitudinous petitions, 
oppositions, comments and replies filed herein, each of which has received 
careful and detailed consideration. We therefore believe oral argument 
would serve only to add to the volume of material without compensating 
benefit. With reference to the request for postponement of the hearing 
until after disposition of these pleadings, on October 4, 1955 the Examiner 
continued the hearing without date pending their disposition. Accordingly, 
this pleading of Westinghouse Broadcasting Company will be denied. 

Validity of Original Record 

12. We here have different contentions advanced by two parties, 

WBZ and KXA, both questioning the validity of the Commission's action 
in reopening the record and ordering further hearing. WBZ contends it 
cannot be bound by the former record as it was not a party to the proceed¬ 
ing. KXA contends that a hearing ^ novo is required as the former proceed¬ 
ing was in violation of the provisions of former Section 409(a) of the Com¬ 
munications Act and therefore a nullity, one issue having been included 
(issue 7) which looked toward a determination as to whether Section 3.25 

of the Commission's Rules should be amended so as to permit the operation 
of Station KOB as proposed in Application BMP-1738. This contention is 
based on the provision of former Section 409(a) "that in the administration 
of Title in an examiner may not be authorized to exercise such powers 
[ hold hearings and receive evidence] with respect to a matter involving 
(1) a change of policy by the Commission, (2) the revocation of a station 

^ Westinghouse Broadcasting Company will hereinafter sometimes be refened to as WBZ; American Broad¬ 
casting Company as WABC; Albuquerque Broadcasting Company as KOB; KXA, Inc. as KXA; and Baptist 
General Convention as KWBU. 
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license, (3) new devices or developments in radio, or (4) a new kind of 
use of frequencies. " It is asserted that "No argument is required to demon 
strate that the amendment of a substantive rule, going beyond mere edi¬ 
torial changes, is a change of policy and that while this restriction of the 
authority of examiners has now been removed and evidence can now be re¬ 
ceived on issue 7, the evidence in the January 1945 record is not available 
for use." 

13. We recognize that WBZ, not having participated in the earlier 
portion of this hearing and being a party respondent, cannot be bound by 
the record made without being afforded opportunity to present evidence on 
its own behalf and to cross-examine witnesses. However, now being a 
party to the proceeding it may present admissible evidence on all issues 
and witnesses previously testifying may be recalled should WBZ wish to 
cross-examine them. We therefore, in order to expedite this proceeding, 
adhere to our directions to the Examiner contained in paragraph 3 of our 
Memorandum Opinion and Order of May 26, 1955, that competent evidence 
taken in the earlier portion of this hearing need not be resubmitted, but 
such direction shall be subject to the condition that any witness or witnes¬ 
ses through whom such evidence was adduced shall be recalled for cross- 
examination upon demand by Westinghouse Broadcasting Company. 

14. We turn now to the contention of KXA that the Commission must 
order a hearing ^ novo in this proceeding. Section 3.25 of the Commis¬ 
sion’s Rules does nothing more than specify the frequencies to which Class 
I and Class n stations will be assigned. Of the 47 frequencies there speci¬ 
fied the only change contemplated within said issue 7 is the shift of fre¬ 
quency 770 kc from Class I-A to Class I-B. Only one station operates 
nighttime on Class I-A Channels. One or more may operate nighttime on 
Class I-B Channels. Whether or not Station KOB shall be permitted to 
operate nighttime on frequency 770 kc is of course contingent upon the 
ultimate determinations made in this proceeding. If the ultimate determina 
tion is to permit operation by KOB on frequency 770 kc it would not neces¬ 
sarily lead to any change in Section 3.25 of the Rules so as to permit sta¬ 
tions other than WABC and KOB to operate on this frequency. This 
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entire proceeding has arisen as the result of unusual circumstances and 
events arising out of the original North American Regional Broadcasting 
Agreement. Rather than shifting frequency 770 kc from Class I-A to 
Class I-B and thereby opening it for possible nighttime operation by sta¬ 
tions other than WABC and KOB, the ultimate determination may well be 
that, due to these unusual circumstances, the provisions of Section 3.25 
may be waived as to Station KOB so as to permit it to operate nighttime on 
this frequency together with Station WABC. We are not here attempting to 
state what the ultimate determination would be as, should it be found that 
Station KOB should operate on frequency 1030 kc, the problem may not 
even arise. However, we are pointing out that it may be determined that 
no change whatever should be made in this section of the Rules. Also, 
assuming issue 7 did contemplate matters which an Examiner was formerly 
precluded from hearing, the fact that the evidence received relative to 
this single issue is not available for use would not serve to invalidate 
the proceeding insofar as the other nine issues on which evidence was 
taken are involved. We therefore cannot agree with KXA that a hearing 
de novo is required. 

KXA, Inc. Application 

15. Having rejected the contention of KXA relative to the necessity 
of ordering a hearing ^ novo , we now consider whether its said application 
(File No. BP-5735) is entitled to comparative consideration in this pro¬ 
ceeding. Comparative consideration is demanded on the ground that this 
application was co-pending with the applications herein of KOB at the time 
of their designation for hearing. The contention is premised on the fact 
that KXA did at that time have pending its application B5-P-3815 which re¬ 
quested modification of license to specify operation full time on 770 kc, 
with 1 kw power. On September 19, 1944 the Commission denied the pe¬ 
tition of KXA requesting that this application be designated for hearing in 
a consolidated proceeding with the application of KOB, but KXA was per¬ 
mitted to intervene in the KOB proceeding. No appeal from this action 
was taken. On September 22, 1944 the application was designated for 
separate hearing. Thereafter KXA filed a petition for Leave to Amend to 
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specify 10 kw DA-N power. The petition was granted, the amendment 
accepted, and the application as amended removed from the hearing docket. 
By letter of November 16, 1945 KXA was informed that action had been 
deferred on its application, and in February of 1946 was informed that, 
under the February 5, 1946 statement of policy (1 RR 53:902), the applica¬ 
tion had been dismissed without prejudice to the filing of a petition for re¬ 
instatement after the conclusion of the clear channel proceeding. The ap¬ 
plication of KOB herein was specifically excepted from this policy and 
retained on file. 

16. Thereafter, on August 9, 1946 the Commission issued a Public 
Notice relative to applications requesting operation on channels 770 kc 
and 1030 kc, those here involved. (1 RR 53:905-906) In this notice it was 
stated that, due to the anomalous situation existing relative to frequencies 
770 kc and 1030 kc due to retention on file of the KOB application, the 
KOB application and all other applications for operation on either 770 kc 
or 1030 kc would be put in the pending files until after a decision in the 
clear channel hearing; and that ”any application which may be filed in the 
future for operation on either of these two frequencies will likewise be put 
in the pending files... ” KXA at no time after issuance of this notice re¬ 
quested reinstatement of its dismissed application, as did others whose 
application had been dismissed under the February 5, 1946 statement of 
policy. However, on February 4, 1947 KXA filed another application for 
construction permit to increase power to 50 kw, install directional antenna 
DA-1, install new transmitter, change transmitter location and change 
hours of operation. This application was accepted, assigned File No. BP- 
5735 and placed in the pending file. KXA now contends that the Commission's 
said notice of August 9, 1946 automatically reinstated its previously dis¬ 
missed application File No. B5-P-3815 and that its application filed on 
February 4, 1947 was in effect an amendment of its original application 

or a continuation of it. It is therefore asserted that under the doctrine of 
the Ashbacker case 326 U. S. 327, it is entitled to comparative considera¬ 
tion. 

17. We do not agree with this contention of KXA. The notice of 


August 9, 1946 did not automatically reinstate the previously dismissed 
applications for operation on Channels 770 kc and 1030 kc and no such ap¬ 
plications have been reinstated except upon specific request therefor. 

Nor do we believe that KXA, Inc. can contend that its application of Febru¬ 
ary 4, 1947 was an amendment to or continuation of its dismissed applica¬ 
tion. It was not submitted in the form of an amendment. The facilities 
requested differ radically from those requested in its dismissed applica¬ 
tion. The February 4, 1947 application was complete in and of itself ex¬ 
cept for incorporation by reference of certain information contained in the 
Commission's ownership files, in application File No. B5-AL-500 for 
Assignment of License to KXA, Inc., and in application File No. B5-S-59 
for Renewal of License of Station KXA. At no place in the application is 
reference made to the application previously dismissed. Further, the 
Commission on February 20, 1947 notified applicant's attorney as follows: 
’Tfou are advised that the application you filed on behalf of Station KXA is 
in direct conflict with Section 3.25(a) of the Commission’s Rules and 
Regulations of Practice and Procedure. The application has been accepted 
for filing and file number BP-5735 has been assigned; however, it will be 
placed in our pending file in accordance with Public Notice dated August 9, 
1946 (copy attached). ” Thus the application was submitted and accepted as 
a new application, petitioner was informed it had been accepted as a new 
application and at no time was this action questioned. Thus there is no 
merit to petitioner’s contention that this application was co-pending with 
that of KOB and is therefore entitled to comparative consideration. It was 
filed long after commencement of the instant proceeding. The said peti¬ 
tion of KXA must be denied together with its request for oral argument 
thereon. The fact that KXA, Inc. is presently a party intervenor in this 
proceeding on the basis of possible interference to its licensed operation 
is not, as urged, a valid consideration in this matter. 

Petition of Baptist General Convention 
18. Baptist General Convention in its petition for intervention, has 
made a showing adequate to entitle it to participate in the instant proceeding 
as a party intervenor. We further believe that Baptist General Convention 
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should be required to show cause in this proceedinjj as to why the license 
of Station KWBU should not be modified to specify da 3 rtime only operation 
at Corpus Christi, Texas in accordance with the Commission’s Rules and 
to include a condition to require Station KWBU to operate with a directional 
antenna designed to adequately protect Station KOB from receiving inter¬ 
ference should there be any, if KOB ultimately is required to operate on 
the frequency of 1030 kc as a result of this proceeding. In arriving at this 
determination, we have taken into consideration the equities involved as to 
the original grant of the KWBU license. On February 4, 1941 the Commis¬ 
sion issued to KOB a license to operate on 1030 kc. KWBU was granted a 
Special Service Authorization on November 9, 1944 to operate on 1030 kc 
with a directional antenna, and on August 25, 1945 the Authorization was 
modified to specify non-directional operation after five of KWBU’s six towers 
had been blown down in a hurricane. KWBU’s Special Service Authorization 
was extended regularly to December 2, 1954, when the original license was 
granted. Clearly KWBU’s rights are subordinate to those of KOB and the 
Commission’s grant of the KWBU license should not therefore have auth¬ 
orized operation of KWBU from sunrise at Boston. We further believe, 
in view of KOB’s potential operation on 1030 kc, and also in view of the 
provisions of the Commission’s Rules, the license granted KWBU should 
properly have been ’’daytime only” rather than one which affords KWBU 
additional morning operation hours. With a license to operate daytime only, 
as a Class II station in accordance with the Commission’s Rules, KWBU, 
under existing conditions, would be authorized to operate from simrise to 
sunset at Corpus Christi, Texas, and would also be privileged to operate 
from sunrise at Boston under and subject to the provisions of the Com- . 
mission’s Rules. However, under its existing license, specifying opera¬ 
tion from sunrise at Boston, KWBU may operate from sunrise at Boston as 
a matter of right. Although a separate ’’Show Cause” proceeding against 
the licensee of Station KWBU might properly be instituted in this matter, 
we believe it more expeditious to order such proceeding to be consolidated 
with the instant proceeding. 

19. We see no merit, however, to the request that the issues herein 
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be enlarged so as to permit consideration of possible operation of Station 
KWBU on 770 kc. There are no equities present in KWBU entitling it to 
such consideration, and to include such issue would unnecessarily broaden 
the scope of the proceeding, with the consequent necessity of bringing in 
other parties. Should Station KWBU subsequently desire to request opera¬ 
tion on this frequency, it may make application therefor consistent with the 
provisions of stated Commission policy with reference to the still pending 
clear channel proceeding (see paragraphs 15 and 16) and the Rules and 
Regulations of the Commission. The other requests for enlargement of 
issues made in the said petition of KWBU will be subsequently dealt with in 
connection with the other requests made herein for modification of issues. 

Westinghouse Broadcasting Company Request for Waiver 
of Section 3.182(t) of the Commission’s Rules with 
Respect to the Requirement that the 10% and 50% 

Skywave Field Intensity be Computed on the Basis 
of Figure 1 of the Standards 

20. Westinghouse Broadcasting Company requests that paragraph 11 
of the Commission’s Memorandum Opinion and Order of May 26, 1955 order¬ 
ing the further hearing herein, be revised so as not to limit the showing of 
skywave signal intensities to Figure 1 of the Commission’s Standards. ^ 

This request is predicated upon a provision of the Standards still in effect 
(now Section 3.185(j) of the Rules). Without passing upon the materiality 
or competency of the evidence to be presented we believe, in order to 
avoid any subsequent question as to the adequacy of the hearing afforded 
herein, such request should be granted. Therefore, this direction to the 
Examiner is modified to the extent that Westinghouse Broadcasting Company 
shall be permitted to make this requested showing. This, however, does 
not alter our previoxis ruling that skywave measurements are not to be con¬ 
sidered. This is without prejudice to the actions taken in this proceeding 
by the Examiner relative to the showings as to possible changed transmitter 
locations or to the appeal of such actions by Westinghouse Broadcasting 
2 

By a recent amendment, the provision of the Standards to which reference is made, is now Section 
3.182(t) of the Rules, 
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Company to the Commission. 

American Broadcasting Company Request to Include Channels 

Other Than 770 kc and 1030 kc 

21. American Broadcasting Company requests that the scope of the 
instant proceeding be enlarged to consider operation of Station KOB on 
channels other than 770 kc and 1030 kc. The Commission considered this 
same request in its Memorandum Opinion and Order of May 26, 1955. 

It was there pointed out that consideration of other clear channels in this 
matter would effect a reattachment of the subject proceeding to the volumi¬ 
nous and complex clear channel hearing. It was the delay occasioned by 
the Commission's action in originally tieing the instant proceeding to the 
clear channel hearing that resulted in the Court's mandate to the CommiS;- 
sion to afford American Broadcasting Company the e3q)editious hearing to 
which it was entitled. We stated in this Memorandum Opinion and Order 
that "whatever equities there are for considering other clear channels, and 
there are some, they are dwarfed by the compelling need for the earliest 
termination of this proceeding possible, consistent with a fair and judicious 
hearing and decision." These considerations are still applicable and the 
request of American Broadcasting Company for considering channels other 
than 770 kc and 1030 kc must be denied. 

Request for Issuance of Show Cause Orders 

22. American Broadcasting Company requests the issuance of show 
cause orders to the licensees of Stations WBZ, KOB and of all other stations 
that would be involved if additional channels are considered. We have 
previously considered this matter as it affects Station KWBU and have de¬ 
termined that, in view of the distinct possibility that modification of this 
station's license may be required in a definitely determined manner, that 

a show cause order should be issued against the licensee of this station. 
However, there is presently no degree of certainty as to what, if any, 
modification of the licenses of Stations WABC, WBZ or KOB may be required. 
Petitioner also apparently recognized this bar as no effort was made to 
specify any specific modification to which such orders should be directed. 

We therefore believe it premature to issue show cause orders at this time 
to the licensees of these stations. In view of our determination that it is 
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necessary to limit the instant proceeding to the frequencies historically 
involved rather than considering all clear channels, that part of the request 
for issxiance of show cause orders requires no further consideration. 

23. WABC also requests that the Commission immediately order a 
return of Station KOB to operation on its licensed facilities pending final 
determination of the instant proceeding The Commission has previously 
considered this request on several occasions and refused to issue such 
order. No new matters have been presented here which we believe alter 
the considerations leading to the previous denials and this request must 
therefore again be denied. 

Requests for Modification of Issues 

24. We turn initially to the requests for modification of issues 
made by Baptist General Convention in its petition for intervention. The 
request for inclusion of an issue designed to determine the effect upon 
Station KWBU should its operating hours be restricted through adoption of 
new standards in Docket No. 8333 (daytime skywave proceeding) must be 
rejected. The standards proposed therein will of course be applicable to 
Station KWBU as well as other stations, if adopted. However, we do not 
believe such matter proper for consideration in the instant proceeding as 
to do so would be to enter the field of supposititious eventualities which 
may never arise, in addition to bringing incomplete Rule making matters 
into this adjudicatory proceeding We have previously rejected the request 
for consideration of the operation of Station KWBU on frequency 770 kc 
and therefore the issue requested looking toward a determination as to the 
areas and populations that would be served under such operation requires 
no further consideration. However, an issue must be adopted directing the 
licensee to show cause why the license of Station KWBU should not be 
modified. Accordingly, on the Commission's own motion, the issues will 
be modified to include the following issues: 

”To determine whether the license of Station KWBU should 
be modified to specify daytime only operation and whether such 
license should be made subject to the condition that Station KWBU 
shall operate with a directional antenna designed to adequately 
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protect Station KOB from interference, if any, if Station KOB is 

ultimately required to operate on the frequency 1030 kc. 

2 5. WABC requests enlargement or clarification of issues to permit 
the introduction of evidence on all possible operations by KOB on 1030 kc 
with four particular operations specified. We believe that, in order to 
avoid any question as to the reasonableness of the extent of the hearing 
afforded herein, consideration should be given to the particular operations 
specified. However, we cannot blindly enlarge issues to encompass all 
possible operations on frequency 1030 kc. Such action would in our opinion 
be directly contrary to the provision of Section 309 (b) of the Communica¬ 
tions Act of 1934, as amended which prohibits the Commission from 
including "issues or requirements phrased generally. " WABC specified 
the operations on which it desires to adduce evidence as follows: 

CASE I — Operation by KOB so as to afford complete Class I-B 
protection to the present directional antenna operation 
of WBZ, which radiates approximately 100 kw in the 
direction of KOB. 

CASE n — Operation by KOB with the same directional antenna as 
in Case I, while WBZ operates with a directional anten¬ 
na which would restrict radiation in the direction of 
KOB to 50 kw. 

CASE m— Operation by KOB with 50 kw and a directional antenna 
which restricts the radiation to 10 kw in the direction 
of WBZ, while WBZ operates with a directional antenna 
which would restrict radiation to 50 kw in the direction 
of KOB. 

CASE IV— KOB and WBZ each affording complete Class I-B protec¬ 
tion to the other. 

Made a part of this request, by incorporation, is the petition of WABC 
filed on December 10, 1952 in Docket No. 10336. This petition requests 
consideration of the alternative proposals with KOB operating with power 
of 50 kw DA-N and therefore we believe the above CASE I and CASE IV 
are presently within the scope of issues 13 and 11 respectively. To include 
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CASE n and CASE m the issues will be enlarged as follows: 

20. ”To determine the directional antenna pattern that Station 
WBZ operating with 50 KW power as a Class I-B station 
could use to restrict radiation from WBZ in the direction 
of KOB to 50 kw, what areas and populations would receive 
primary as well as secondary service from Station WBZ, 
under such operation, and what areas and populations would 
gain or lose primary or secondary service from Stations 
WBZ under such operation and the other services available 
to such areas and populations. 

21. ”To determine the areas and populations which would receive 
service from Station KOB operating with 50 kw on 1030 kc, 
employing the same directional antenna as in Issue 13, and 
operating simultaneously with WBZ employing the directional 
antenna determined in Issue 20, and the other services avail¬ 
able to such areas and populations. 

22. ’To determine the directional antenna patterns that Stations 
WBZ and KOB operating with 50 kw power could use to restrict 
radiation from WBZ in the direction of KOB to 50 kw and to 
restrict radiation from KOB in the direction of WBZ to 10 kw, 
what areas and populations would receive primary as well as 
secondary service from Stations WBZ and KOB xmder such 
operations, what areas and populations would gain or lose 
primary as well as secondary service from Stations WBZ and 
KOB under such operations and the other services available 

to such areas and populations. ” 

26. ^ KOB requests enlargement of issues to permit consideration 
of the operation of Station KOB as the dominant station on frequencies 
770 kc and 1030 kc. On the basis of the same considerations which have 
led us to grant the request of WABC to permit a showing of other possible 
operations on the frequencies involved, we believe this request should be 
granted. Accordingly, the issues will be enlarged as follows: 
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23. ”To determine the directional antenna patterns that Stations WBZ 
and WABC operating on 1030 kc and 770 kc, respectively, with 
50 kw could use, each protecting Station KOB as a Class I-B sta¬ 
tion operating on 1030 kc and 770 kc, respectively, with 50 kw 
non-directionally in accordance with the Commission's Rules, 
Regulations and Standards. 

24. ”To determine the areas and populations which would receive 
primary as well as secondary service from Station KOB operat¬ 
ing with 50 kw power, non-directionally on 770 kc or 1030 kc 
with protection as a Class I-B station, what other broadcast 
services are available to those areas and populations, the areas 
and populations which would lose primary as well as secondary 
service particularly from Station WBZ or Station WABC operating 
as specified under Issue 23 and what other broadcast services 
are available to those areas and populations." 

27. W^BC also requests enlargement of issues to include an issue 
designed to determine the extent of any overlap that may exist between the 
operations of Station KOB as contemplated under the issues herein and the 
operation of Station KLZ, Denver, Colorado and whether such overlap, if 
any, would be in violation of Section 3.35 (a) of the Commission’s Rules. 
Detailed study of engineering data relative to this matter indicates that, 
with Station KOB operating non-directionally on 770 kc with 50 kw power, 
there would be an overlap only of the 0.1 nw/m contour of Station KOB 
with the 0. 5 mv/m contour of Station KLZ.^ However, here again to 
avoid future questions as to the extent of the hearing afforded herein, we 
will accede in this request. Accordingly, the issues will be enlarged to 
include the following issue: 

25. "To determine the overlap, if any, that will exist between the 
service areas of Station KOB operating as proposed under the issues 
herein and the service areas of Station KLZ, Denver, Colorado, the 
nature and extent thereof, and whether such overlap, if any, is in 
contravention of Section 3.35 (a) of the Commission’s Rules. ’’ 


^ A signal intensity of 0.1 mv/m is not considered under Commission policy as affording primary service. 
See Courier-Journal and Louisville Times Co. 5 RR 348. 
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28. KOB requests clarification of Issues 7 and 8 so as to include 
not only the operation proposed in its applications but also those contem¬ 
plated under the various issues in this proceeding. We believe the request¬ 
ed clarification is necessary as, at the time of ordering the further 
hearing, there was no intent to exclude evidence under these issues as to 
all operations contemplated in this proceeding. Accordingly, Issues 7 and 
8 will be amended as follows: 

7. ”To determine whether Section 3. 25 of the Commission’s 
Rules should be amended so as to permit the operation of 
Station KOB in a manner contemplated by the issues. 

8. ”To determine which, if any, of the KOB operations contem¬ 
plated by the issues would best tend toward a fair, efficient, 
and equitable distribution of radio service as contemplated by 
Section 307 (b) of the Communications Act of 1934, as amended. " 

29. WBZ requests that Issues 1, 4, 11, 12, 13, 15, 16 and 18 be 
deleted on the procedural ground that they contemplate possible operation 
of Station KOB on frequency 1030 kc with 50 kw and there is no application 
pending before the Commission for such operation. It is contended that 
this is a statutory prerequisite under Section 308 of the Communications 
Act. We believe this contention to be highly technical in nature and of no 
validity. Should the ultimate determination made in this proceeding be that 
KOB should operate on 1030 kc with 50 kw power, procedural steps may 
have to be taken to implement the determination made before a construction 
permit, license or modification of license issues. It may have been this 
same procedural question that occasioned WABC to request the Commission 
to now issue show cause orders looking toward modification of the licenses 
of Stations WABC, WBZ and KOB. As stated with regard to that request, 
there is presently no certainty as to what, if any, changes in the facilities 
of existing stations may be required. Under the most limited construction 
of Section 308 of the Act, it could not be construed as prohibiting the Com¬ 
mission from making inquiry into alternative solutions to this controversy. 
The issues in this proceeding are designed to determine the assignment 

to be made for KOB. Once this determination is made, any procedural 
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steps necessary to implement it can effectively be taken. At this stage of 
the proceeding it is extremely impracticable, if not impossible, to do this. 
This request of WBZ will therefore be denied except that, for reasons sub¬ 
sequently set forth. Issue 18 will be deleted, paragraph 33, infra. ) 

30. WABC requests deletion or change of all issues calling for in¬ 
formation on operation of Station KOB with 25 kw i)ower (Issues 2, 5 and 
19); modification of all coverage issues so as not to require a showing of 
the da 3 rtime coverage of Station KOB; and modification of issues to specify 
that only interference of KOB to WBZ resulting from operation with power 
greater than 10 kw shall be considered materiaL The basis of the objec¬ 
tion to all issues calling for information on operation of Station KOB with 
25 kw power is the same as that advanced by WBZ for deletion of issues. 
(Paragraph 29) For the same reasons given in connection with this request 
of WBZ, the request of WABC will also be denied. In support of the re¬ 
quest to modify issues so as to eliminate consideration of daytime cover¬ 
age of KOB, it is pointed out that no daytime interference either from or 
to KOB will exist on either frequency. It is asserted that to consider such 
coverage will prejudice WABC as it is obvious that operating with the same 
power on these frequencies, KOB will provide greater da 3 ^ime service on 
frequency 770 kc than on 1030 kc, that the only claimed justification for 
removing KOB from 1030 kc to 770 kc was nighttime interference, and 
therefore the Commission, if it considers this factor, "will place itself 
in another anomalous and erroneous position in this proceeding, i. e., de¬ 
ciding an application filed for the alleged purpose of increasing nighttime 
coverage on the basis of comparative daytime coverage, an issue in no 
respect pertinent. " We cannot agree with this position. The evidence 
called for is material to Issue 8 of the proceeding. It may also prove to 
be material to other issues and the Commission may properly consider 
both day and nighttime coverage in determinii^ the ultimate question of 
public interest in this proceeding. Therefore this request of WABC will 
also be denied. The request for modification of issues to specify that 
"only interference of KOB to WBZ resulting from operation with power 
greater than 10 kw shall be considered material" is based on the contention 
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that, as KOB is presently licensed to operate on 1030 kc with 10 kw power 
and WBZ did not object to such authorization, it cannot now do so. This 
argument however considers only the possible equities of the parties. 

The Commission must ultimately resolve this matter in terms of the pub¬ 
lic interest as well as the equities of the parties. While such evidence 
may ultimately be found not to be critical, we cannot permit the equities 
which may exist between the parties to be determinative as to what is or 
is not material. Therefore this request wiU also be denied. 

31. WBZ requests deletion of Issue 19 so as to exclude evidence 
of network affiliations or in the alternative enlargement of this issue so 
as to include evidence of aU programming of all stations serving the areas 
involved. WBZ bases its request for deletion of Issue 19 on the ground 
that any station may change its network affiliation or become a station op¬ 
erating independently of network affiliation, and further, that evidence as 
to network affiliations is meaningless in the absence of evidence as to the 
actual network programs broadcast. The Commission set forth fully its 
reasons for the type of programming issues adopted in this proceeding in 
paragraph 8 of its said Memorandum Opinion and Order ordering the fur¬ 
ther hearing. The overall network affiliations of stations within large 
areas such as those here involved do not change overnight. Further, the 
general type of network contract grants to the network an option on a spe¬ 
cified number of hours in each of the four segments of the broadcast day 
which option includes so-called '’key” evening hours. No facts are here 
presented showing any wide variance as to network programs carried by 
stations affiliated with the same network. The only example given by 
WBZ of variance between the network programs carried is by one of its 
own stations during daytime hours. No other facts or examples of any 
kind are even attempted to be presented. It is nighttime interference 
that is here involved. In view of the extensive areas here involved and 
the hundreds of stations serving portions of these areas, to attempt to 
adduce evidence as to each and every program carried by each station 
would be an xmconscionable burden to place on the parties and one which 
it would be virtually impossible for them to meet. However, it is this 
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same large number of stations involved which should give probative weight 
to evidence as to network affiliations as, over a hirge number of stations, 
variation by a few stations from normal network programming would have 
little effect on the overall showing. The request for deletion or modifica¬ 
tion of Issue 19 will therefore be denied. 

32. KOB requests deletion of all issues calling for programming 
information on the ground that this proceeding involves solely a 307 (b) 
problem and further, that all interference involved will be co-channel. 

In the circumstances of this case involving two different frequencies and 
the problems in connection therewith, we believe programming evidence 
may be of value in determining the best allocation of the facilities involved. 
In paragraph 8 of the order for further hearing the Commission recognized 
that "the matter is primarily an allocation problem and therefore must be 
primarily concerned with the engineering considerations pertinent to the 
best possible utilization of the frequencies and faciUities involved. " How¬ 
ever, it was further stated ’This does not necessarily imply, however, 
that due consideration cannot or should not be given to the programming 
involved, or that such information, kept within bounds, could not be perti¬ 
nent and helpful in reaching a decision in this matter. Thus information 
as to the number of stations and their classification and network affilia¬ 
tions - especially the clear channel stations - providing service to all or 
part of the potential primary and secondary service areas of Stations KOB, 
WABC and WBZ warrants consideration. ’’ We also held that the existing 
programming of Stations KOB, WABC and WBZ may be of importance and 
therefore included an issue relative to such programming. As was there 
stated "The particular weight that such information may have in our ulti¬ 
mate decision must, of course, depend upon a complete review of the rec¬ 
ord at the time of our decision. " We adhere to this view. The issues 
specified are capable of proof and we cannot at this point in the proceeding 
rule that evidence adduced under such issues will have no materiality to the 
factors that must be considered in reaching our ultimate determination. 

The request of KOB for deletion of all programming issues will therefore 
be denied. 
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33. WBZ requests revision of paragraph 9 of the order for further 
hearing and deletion of Issue 18 which is predicated on this paragraj^. 

KOB requests that the issues be amended to require the same showing 

of WABC as to American Broadcasting Company owned and affiliated sta¬ 
tions as that required of WBZ under this issue. Upon reconsideration, 
we believe Issue 18 should be deleted. Evidence as to the extent to which 
the present secondary service area of Station WBZ may be affected by the 
simultaneous operation of Station WBZ and KOB may be adduced imder 
other issues in the proceeding. The extent to which other stations serve 
the areas involved and the network affiliation of these stations are also 
contemplated within other issues. Thus, the extent to which other Westing- 
house owned stations serve the areas involved is required together with a 
showing as to all other stations serving these areas. That some of these 
stations may be under common ownership we believe to be a matter proper 
for consideration only insofar as they are controlled by our multiple owner¬ 
ship rules. There is no question present in this proceeding as to possible 
violation of these rules as to WBZ, WABC or other licensees controlling 
more than one station which may serve portions of the areas involved. The 
request of WBZ for deletion of Issue 18 will therefore be granted and the 
request of KOB to include a similar issue as to WABC will be denied. 

34. Accordingly, IT IS ORDERED, That the petition of Westinghouse 
Broadcasting Compamy for oral argument and for postponement of proceed¬ 
ing and the petition of KXA, Inc. for removal of its application (File No. 
BP-573 5) from the pending files and to designate it for consolidated hear¬ 
ing together with the request of KXA, Inc. for oral argument on its peti¬ 
tion ARE DENIED; and that the motion of Baptist General Convention for 
leave to intervene and for enlargement of issues IS GRANTED insofar as 

it requests leave to intervene and IS DENIED in all other respects. 

35. IT IS FURTHER ORDERED, That Baptist General Convention 
is directed to show cause why the license of Station KWBU should not be 
modified to specify daytime only operation and on the Commission's own 
motion the issues ARE ENLARGED to include the following: 
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26. ''To determine whether the license of Station KWBU, Corpus 
Christi, Texas should be modified to specify daytime only 
operation and whether such license should be made subject to 
the condition that Station KWBU shall operate with a direction¬ 
al antenna designed to adequately protect Station KOB from 
interference, if any, if Station KOB ultimately is required to 
operate on the frequency 1030 kilocycles. " 

36. IT IS FURTHER ORDERED, That the request of Westinghouse 
Broadcasting Company requesting waiver and modification of paragraph 
11 of the Memorandum Opinion and Order of May 26, 1955 designating the 
instant proceeding for further hearing IS GRANTED to the extent set 
forth in paragraph 20 herein; that the requests of American Broadcasting 
Company to include channels other than 770 kc and 1030 kc in this pro¬ 
ceeding, for issuance of show cause orders and that the Commission 
order an immediate return of Station KOB to operation on its licensed 
facilities ARE DENIED; that the request of Westinghouse Broadcasting 
Company for deletion of Issue 18 herein IS GRANTED and said issue 

IS DELETED and the request of Albuquerque Broadcasting Company for 
inclusion of a similar issue as to American Broadcasting Company 
IS DENIED and that in all other respects the requests of Westinghouse 
Broadcasting Company, of American Broadcasting Company and of Albu¬ 
querque Broadcasting Company for deletion or modification of issues as 
set forth in paragraphs 29, 30, 31 and 32 herein ARE DENIED. 

37. IT IS FURTHER ORDERED, That the issues in this proceeding 
are amended to include the foUowing issues: 

20. "To determine the directional antenna pattern that Station 

WBZ operating with 50 kw power could use to restrict radia¬ 
tion from WBZ in the direction of KOB to 50 kw as a Class 
I-B station, what areas and populations would receive pri¬ 
mary as weU as secondary service from Station WBZ under 
such operation and what areas and populations would gain or 
lose primary or secondary service from Station WBZ under 
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such operation and the other services available to such areas 
and populations. 

21. '’To determine the areas and populations which would receive 
service from Station KOB operating with 50 kw on 1030 kc, 
employing the same directional antenna as in Issue 13, and 
operating simultaneously with WBZ employing the directional 
antenna determined in Issue 20, and the other services avail¬ 
able to such areas and populations. 

22. ”To determine the directional antenna patterns that Stations 
WBZ and KOB operating with 50 kw power could use to restrict 
radiation from WBZ in the direction of KOB to 50 kw and to 
restrict radiation from KOB in the direction of WBZ to 10 kw, 
what areas and populations would receive primary as well as 
secondary service from Stations WBZ and KOB under such 
operations, what areas and populations would gain or lose 
primary as well as secondary service from Stations WBZ and 
KOB under such operations and the other services available 

to such areas and populations. 

23. "To determine the directional antenna patterns that Stations 
WBZ and WABC operating on 1030 kc and 770 kc, respectively, 
with 50 kw could use, each protecting Station KOB as a Class 
I-B station operating on 1030 kc and 770 kc, respectively, 
with 50 kw non-directionally in accordance with the Commis¬ 
sion’s Rules, Regulations and Standards. 

24. "To determine the areas and populations which would receive 
primary as well as secondary service from Station KOB 
operating with 50 kw power, non-directionally on 770 kc or 
1030 kc with protection as a Class I-B station, what other 
broadcast services are available to those areas and popula¬ 
tions, the areas and populations which would gain or lose 
primary as well as secondary service particularly from 
Station WBZ or Station WABC operating as specified under 
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Issue 23 and what other broadcast services are available to 
those areas and populations. 

2 5. ^To determine the overlap, if any, that will exist between the 

service areas of Station KOB operating as proposed under the 
issues herein and the service areas of Station KLZ, Denver, 
Colorado, the nature and extent thereof, and whether such 
overlap, if any, is in contravention of Section 3. 35 (a) of the 
Commission's Rules. ” 

38. IT IS FURTHER ORDERED, That Issues 7 and 8 are amended 
to read as follows: 

7. "To determine whether Section 3. 25 of the Commission's 
Rules should be amended so as to permit the operation of 
Station KOB in a manner contemplated by the issues. 

8. "To determine, which, if any, of the KOB operations contem¬ 
plated by the issues would best tend toward a fair, efficient, 
and equitable distribution of radio service as contemplated 
by Section 307 (b) of the Communications Act of 1934, as 
amended. " 

FEDERAL COMMUNICATIONS COMMISSION 

Mary Jane Morris 
Secretary 

Adopted: March 21, 1956 
Released: March 23, 1956 
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APPENDIX C 

1. Pertinent provisions of the Communications Act of 1934, as amended, 

47 use sec. 151 et seq. 

Section 303(f): 

Except as otherwise provided in this Act, the Commission from time 
to time, as public convenience, interest or necessity requires shall — 

(f) Make such regulations not inconsistent with law as it may deem 
necessary to prevent interference between stations and to carry out the 
provisions of this Act: Provided, however, that changes in the frequencies,, 
authorized power, or in the times of operation of any station, shall not be 
made without the consent of the station licensee unless, after a public hear¬ 
ing, the Commission shall determine that such changes will promote public 
convenience or interest or will serve public necessity, or the provisions 
of this Act will be more fully complied with. 

Section 307(d): 

No license granted for the operation of a broadcasting station shall 
be for a longer term than three years and no license so granted for any 
other class of station shall be for a longer term than five years, and any 
license granted may be revoked as hereinafter provided. Upon the expira¬ 
tion of any license, upon application therefor, a renewal of such license 
may be granted from time to time for a term of not to exceed three years 
in the case of broadcasting licenses, and not to exceed five years in the 
case of other licenses, if the Commission finds that public interest, conveni¬ 
ence, and necessity would be served thereby. In order to e:q)edite action 
on applications for renewal of broadcasting station licenses and in order to 
avoid needless e^ense to applicants for such renewals, the Commission 
shall not require any such applicant to file any information which previously 
has been furnished to the Commission or which is not directly material to 
the considerations that affect the granting or denial of such application, but 
the Commission may require any new or additional facts it deems necessary 
to make its findings. Pending any hearing and final decision on such an ap¬ 
plication and the disposition of any petition for rehearing pursuant to sec¬ 
tion 405, the Commission shall continue such license in effect. 
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Section 308(a): 

The Commission may grant construction permits and station licenses, 
or modifications or renewals thereof, only upon written application therefor 
received by it. 

Section 309(c): (Communications Act amendments, 1952): 

When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall 
remain subject to protest as hereinafter provided for a period of thirty days. 
During such thirty-day period any party in interest may file a protest under 
oath directed to such grant and request a hearing on said application so 
granted. Any protest so filed shall contain such allegations of fact as will 
show the protestant to be a party in interest and shall specify with particu¬ 
larity the facts, matters, and things relied upon, but shall not include issues 
or allegations phrased generally. The Commission shall, within thirty days 
from the date of the filing of such protest, enter findings as to whether such 
protest meets the foregoing requirements and if it so finds the application 
involved shall be set for hearing upon the issues set forth in said protest, 
together with such further specific issues, if any, as may be prescribed 
by the Commission. In any hearing subsequently held upon such application 
all issues specified by the Commission shall be tried in the same manner 
provided in subsection (b) hereof, but with respect to all issues set forth in 
the protest and not specifically adopted by the Comnission, both the burden 
of proceeding with the introduction of evidence and the burden of proof 
shall be upon the protestant. The hearing and determination of cases aris¬ 
ing under this subsection shall be e:q)edited by the Commission and pending 
hearing and decision the effective date of the Commission's action to which 
protest is made shall be postponed to the effective date of the Commission's 
decision after hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, in which event the Commis¬ 
sion shall authorize the applicant to utilize the facilities or authorization in 
question pending the Commission's decision after hearing. 

Section 310(b): 

No construction permit or station license, or any rights thereunder. 
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shall be transferred, assigned, or disposed of in any manner, voluntarily 
or involuntarily, directly or indirectly, or by transfer of control of any 
corporation holding such permit or license, to any person except upon appli¬ 
cation to the Commission and upon finding by the Commission that the pub¬ 
lic interest, convenience, and necessity wUl be served thereby. Any such 
application shall be disposed of as if the proposed transferee or assignee 
were making application under section 308 for the permit or license in 
question; but in acting thereon the Commission may not consider whether 
the public interest, convenience, and necessity might be served by the 
transfer, assignment, or disposal of the permit or license to a person 
other than the proposed transferee or assignee. 

Section 316: 

(a) Any station license or construction permit may be modified by 
the Commission either for a limited time or for the duration of the term 
thereof, if in the judgment of the Commission such action will promote the 
public interest, convenience, and necessity, or the provisions of this Act 
or of any treaty ratified by the United States will be more fully complied 
with. No such order of modification shall become final until the holder of 
the license or permit shall have been notified in writing of the proposed 
action and the grounds and reasons therefor, and shall have been given 
reasonable opportunity, in no event less than thirty days, to show cause by 
public hearing, if requested, why such order of modification should not 
issue: Provided, That where safety of life or property is involved, the 
Commission may by order provide for a shorter period of notice. 

(b) In any case where a hearing is conducted pursuant to the provisions 
of this section, both the burden of proceeding with the introduction of evi¬ 
dence and the burden of proof shall be upon the Commission. 

2. Pertinent provisions of the Rules and Regulations of the Federal Com¬ 
munications Commission: 

Section 1.321(a): 

Application for voluntary assignment or transfer of control; broadcast. 
— (a) Applications for consent to the assignment of construction permit or 
license for an AM, FM, television or other broadcast station or for consent 
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to the transfer of control of a corporation holding such a construction per¬ 
mit or license shall be filed with the Commission on FCC form No. 314 
(Assignment of License), FCC Form No. 315 (Transfer of Control), or FCC 
Form No. 316 (Short Fornj. Such applications shall be filed with the Con>- 
mission at least 60 days prior to contemplated effective date of assignment 
or transfer of control. 

Section 1.325: 

Application for special service authorization; broadcast. — (a) 

Special service authority may be issued to the licensee of a standard broad¬ 
cast station or, in connection with the furnishing of facilities for service 
to the United States Government, to the licensee of an international broad¬ 
cast station, for a service other or beyond that authorized in its existing 
license for a period not exceeding that of its existing license. 

(b) Application for special service authorization must be made by 
formal application on FCC Form No. 317 — ’^Application for Standard 
Broadcast Station Special Service Authorization or Extension Thereof” — 
and a satisfactory shaving must be made in regard to the following, among 
others: 

(1) That the requested operation may not be granted on a r^ular 
basis under the existing rule governing the operation of standard broad¬ 
cast stations; 

(2) That experimental operation is not involved as provided for by 
Para. 3.32 of the Rules and Regulations; 

(3) That public interest, convenience, and necessity will be served 
by the authorization requested. 

Section 3.22 (a) (b) and (c): 

Classes and power of standard broadcast stations. — (a) Class I 
station. A Class I station is a dominant station operating on a clear chan¬ 
nel and designed to render primary and secondary service over an extended 
area and at relatively long distances. Its primary service area is free 
from objectionable interference from otherstations on the same and adja¬ 
cent channels and its secondary service area free from interference, ex¬ 
cept from stations on the adjacent channel, and from stations on the same 
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channel in accordance with the channel designation in Para. 3.25 or 3.182. 
The operating power shall be not less than 10 kilowatts nor more than 50 
kilowatts. (Also see Para. 3.25(a) for further power limitation.) 

(b) Class n station. A Class n station is a secondary station which 
operates on a clear channel (see Para. 3.25) and is designed to render ser¬ 
vice over a primary service area which is limited by and subject to such 
interference as may be received from Class I stations. A station of this 
class shall operate with power not less than 0.25 kilowatts nor more than 

50 kilowatts. Whenever necessary, a Class n station shall use a directional 
antenna or other means to avoid interference with Class I stations and with 
other Class II stations, in accordance with Para. 3.182. 

(c) Class m station. A Class in station is a station which operates 
on a regional channel and is designed to render service primarily to a met¬ 
ropolitan district, and the rural area contiguous thereto. Class HI stations 
are subdivided into two classes. (The term '^metropolitan district" as used 
in this paragraph is not limited in accordance with the definition given by 
the Bureau of the Census, but includes any principal center of population in 
any area.) 

(1) Class in-A station. A Class m-A station is a Class m 
station which operates with power not less than 1 kilowatt nor more than 5 
kilowatts and the service area of which is subject to interference in accord¬ 
ance with Para. 3.182. 

(2) Class ni-B station. A Class III-B station is a Class m 
station which operates with a power not less than 0. 5 kilowatt, and not more 
than 1 kilowatt night and 5 kilowatts daytime, and the service area of which 
is subject to interference in accordance with Para. 3.182. 

Section 3.25 (a) and (b): 

Clear channels: Class I and n stations. — The frequencies in the fol¬ 
lowing tabulations are designated as clear channels and assigned for use by 
the classes of stations given: 

(a) To each of the channels below there will be assigned one Class I 
station and there may be assigned one or more Class n stations within the 
continental limits of the United States operating limited time or daytime only: 
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640, 650, 660, 670, 700, 720, 750, 760, 770, 780, 820, 830, 840, 870, 

880, 890, 1020, 1040, 1100, 1120, 1160, 1180, 1200, and 1210 kc. There 
also may be assigned to these frequencies Class 11 stations operating un¬ 
limited time in Alaska, Hawaii, Virgin Islands and Puerto Rico which will 
not deliver over 5 microvolts per meter groundwave day or night or 25 
microvolts per meter 10 percent time skywave at night at any point within 
the continental limits of the United States. The power of the Class I stations 
on these channels shall not be less than 50 kw. 

(b) To each of the channels below there may be assigned Class I and 
Class n stations: 680, 710, 810, 850, 940, 1000, 1030, 1060, 1070, 1080, 
1090, 1110, 1130, 1140, 1170, 1190, 1500, 1510, 1520, 1530, 1540, 1550 
and 1560 kc. 
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STATE3IENT OF THE QUESTION PRESENTED 

In the opinion of interveiior \\*e>tin,c;house Broadcasting 
Company. Inc., the only question presented by the instant 
appeal is: 

Did the Federal Coinmunicatious Commission err 
in deciding that, pending a hnal determination of Albu¬ 
querque Broadcasting Company's application for a per¬ 
manent license on 770 kilocycles, the “public interest, 
convenience and necessity” would be better served, and 
there would be a more “fair, efficient, and equitable dis¬ 
tribution of radio service.” by operation of KOB on 770 
kilocycles than by operation of KOB on 1030 kilocycles? 
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STATEMENT OF FACTS 

This is an appeal by American Broadcasting-Paramount 
Theatres, Inc. from a decision of the Federal Communica¬ 
tions Commission released August 1, 1955 (R. 4164-4184),^ 

^The first 2413 pages of the Record in this case were certified 
to this court in connection with appellant’s prior appeals (^American 
Broadcasting Co. v. Federal Communications Commission, Case Nos. 
10496 and 10570, 89 App. D. C. 298, 191 F. 2d 492 (1951)). In this 
brief, references to the Joint Appendix printed in connection with 
those appeals are hereinafter designated as “J- A. — References 
to other portions of the Record, including material certified in con¬ 
nection with the instant appeal (pp. 2414-4186), are hereinafter 
designated as “R. — ”, References to Pike and Fischer, Radio 
Regulation, are hereinafter designated as “ — RR — ”. 
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grantinq; Albiuiiicrqiie i>rt)aclcasting Company (the licensee 
of standard bro:idcast station KOll in Albuquerque. Xcw 
Mexico) an exieiisi.)n of its si)eci:il service authorization to 
operate on a frequency (U* 770 kilocycles. On September 16, 
1955, Westinghouse broadcasting Company. Inc. filed a 
Xotice of Intenti;>n t'.i Intervene as an interested party in 
this appeal (Appendix A). 

The extension was gramedi only i)ending bnal determina¬ 
tion in. the then scheduled hearing or. the application of 
KOC for a regular license i)n 770 kilocycles. The issues 
in that hearing were initir.lly trc.med by the Commission 
by its Memorandum Opinion and. Order released May 27, 
1955 (R. 2559-2566). tind were expanded by the Commis¬ 
sion by its Olemorandum 0]'ini<>n mid Order released 
March 23. 1956 ( Appellant's I>rief. Appendix B). X’umer- 
ous i)re-hearing proceedings have taken place in that hear¬ 
ing and the taking of testimony is ])re.sently scheduled to 
commence on July 25. 1956. 

The -\])pellant's Brief makes the facts appear highly 
comple.x and the issues numerous. There is in truth only 
a single principcd issue as to which the facts are relatively 
simple. That issue is whether the Commission erred in 
determining that. })ending a rinal determination of KOB’s 
application for a permanent license on 770 kilocycles, the 
“public interest, convenience and necessity" would be better 
served, and there would be a more "fair, efficient, and 


equitable distribution of radio service", if KOB continued 
its operation on 770 kilocycles rather than shifting to 1030 
kilocycles. The other questions proposed by appellant are 
either moot because of failure to bring those questions be¬ 
fore this Court at the proper time, or irrelevant to this 
appeal because they deal not with the public interest but 
with the private interests of appellant. 
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1. Position of Westinghouse. 

Westinghousc Broadcasting Company. Inc. (and its 
predecessor corporation, hereinarter collectively called West¬ 
inghouse ) has been the licensee of standard radio station 
WBZ, Boston. Massachusetts, since 1921, From 1928, 
when clear channels were lirst created, until March 29, 
1941. WBZ operated as a clear channel, or Class I-A,^ 
station on 990 kilocycles. It has at all times since 1928 
been one of the two Class I stations in the Xew England 
region: it is the only Xew England station operating on an 
unduplicated clear channel basis and the sole clear channel 
station of any kind in Boston {J. A. 31-34 ). 

On September 11. 1940, the Commission made public a 
proposed reallocation of United States stations to conform 
their assignments to the requirements of the X’orth Ameri¬ 
can Regional Broadcasting Agreement (XARBA)," which 
was to become effective IMarch 29. 1941 (J. A. 14-21). 
That proposed reallocation provided for the assignment of 
KOB to 1030 kilocycles; it also tentatively assigned WBZ 
to 1030 kilocycles as a Class I-B station. The Commission 
invited those affected to file Expressions of Views. 

Westinghouse promptly objected to the proposed reallo¬ 
cation as it affected WBZ by filing an Expression of Views 
dated October 15. 1940 (J. A. 31-34). On February 4, 
1941, the Commission adopted Orders proposing the assign¬ 
ment of WBZ to 1030 kilocycles as a 50 kw Class I-B station 
and KOB to the same frequency with the power of 10 kw 
(J. A. 24-27). The Commission stated that any licensee 

^Class I-A clear channel stations were first created in 1939 
(Standards of Good Engineering Praetiee, effective August 1, 1939, 
4 Fed. Reg. 2862). 

255 Stat. 1005, Part 2; 1 RR 41:11-27. 




4 


could obtain a hearing on its proposed reallocation by notify¬ 
ing the Coniinission on or before February 24, 1941. By 
letter dated February 18. 1941, Westinghouse objected to 
the proposed classification of WBZ as a I-B station and to 
the assignment of KOB to 1030 kilocycles and requested a 
hearing (J. A. 29-31)2 

There was not sutficient time prior to March 29, 1941, 
when the NARBA assignments were to go into effect, to 
complete the necessary engineering studies or to hold the 
hearing which Westinghouse had requested and to which 
it was entitled. Under those circumstances, and it being 
clear that the assignment of KOB to 1030 kilocycles was 
temporary, on March 1, 1941, Westinghouse wrote a letter 
(J. A. 36-37) to the Commission in which it stated: 

“With respect to the request for a hearing con¬ 
tained in the aforementioned letter [of February 18, 
1941]. Westinghouse Radio Stations, Inc., assignee 
of the licenses of Westinghouse Electric Manufac- 
turing Company, consents to a continuance of the 
hearing, pending further study of the problems in- 

i^Section 316(a) (formerly Section 312) of the Communications 
.A.ct of 1934, as amended (47 U. S. C. § 316(a)), provides, and in 
1941 provided, that: 

"Any station license or construction permit may be modi¬ 
fied by the Commission either for a limited time or for the 
duration of the term thereof, if in the judgment of the Com¬ 
mission such action will promote the public interest, conven¬ 
ience, and necessity, or the provisions of this chapter or of 
any treaty ratified by the United States will be more fully 
complied with. Xo such order of modification shall become 
final until the holder of the license or permit shall have been 
notified in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable oppor¬ 
tunity, in no event less than thirty days, to show cause by 
public hearing, if requested, why such order of modification 
should not issue: Provided, That where safety of life or prop¬ 
erty is involved, the Commission may by order provide for a 
shorter period of notice.” 
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volved by botli the Coniniission and interested parties. 
Pendin" this further study and the ultimate disposi¬ 
tion of the question involving the permanent assign¬ 
ment of Station KOlh and upon the understanding 
that such study will be made and such question de¬ 
termined as soon as conveniently possible. Westing- 
house Radio Stations. Inc. interposes no objection 
to the assignment of Station KOB to the frequency 
of 1030 kilocycles as a Class II station with power 
not in excess of 10 kilowatts. 

“In consenting to the assignment of KOB to this 
frequency, Westinghousc Radio Stations. Inc. re¬ 
asserts the contentions made in its letters of October 
15, 1940, and February 18, 1941, and states that it 
still believes that the public interest, convenience and 
necessity will best be served by the assignment of 
Station KOB to some other channel and bv a grant 
of the WBZ renewal application authorizing it to 
operate after March 29, 1941, on 1030 kilocycles 
with the same conditions as it now operates on the 
990 kilocycles channel.” [Italics added.] 

The Commission then licensed KOB on 1030 kilocycles, 
specihcally stating that 

. . consideration of the question as to which 
frequency should be permanently assigned this sta¬ 
tion [will] be deferred until an appropriate appli¬ 
cation presents that issue.” (J. A. 39.) 

WBZ continued to operate as a Class I-A station on 
990 kilocycles until ^larch 29. 1941. Since that date WBZ 
has operated on 1030 kilocycles with 50 kw power. Begin¬ 
ning on or about March 29, 1941, KOB operated on 1030 
kilocycles with 10 kw power. In June, 1941, KOB was 
granted a special service authorization to operate on 1030 
kilocycles with 50 kw power day and 25 kw power night 
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for the summer and fall months during which atmospheric 
conditions were expected to minimize interference between 
WBZ and KOB (J. A. 46-47). However, as the Commis¬ 
sion found, even during the summer months “substantial 
interference attended the simultaneous operation of KOB 
and WBZ" on 1030 kiloewcles, resulting in depriving KOB 
of a majority of both its day and night time audiences and 
in the creation of substantial areas without primary service. 
The Commission's studies also showed that KOB “would 
have a wider interference-free service area on 770 kilo¬ 
cycles than on 1030 kilocycles." American Broadcasting 
Co. V. Federal Coiinnunicafions Commission, 89 App. D. C. 
298, 191 F. 2d 492. 495 (1951). 

Accordingly, the Commission, on its own motion, in 
October. 1941. granted KOB a special service authorization 
to operate on 770 kilocycles (J. A. 48-49). KOB forthwith 
changed to that frequency. Since that date WBZ has 
continued to operate as a de facto Class I-A station, its 
technical class! lication as a Class I-B station continuing 
to be subject to the objection which it filed in 1941 and to 
the prior holding of the hearing which it requested at that 
time (J. A. 29-31). 

Since October. 1941, KOB has continued to operate on 
770 kilocycles pursuant to special service authorizations; 
in 1941 it applied for a regular license on 770 kilocycles 
and a hearing was held in 1945 on that application. There 
has therefore been no occasion for Westinghouse to object 
anew to the renewals of KOB's technical license on 1030 
kilocycles. 

2. Prior proceedings in this Court. 

In 1950, American Broadcasting Company appealed to 
this Court from two orders of the Commission extending 
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KOB’s special service authorizations on 770 kilocycles. 
This Court reversed and remanded the cases to the Com¬ 
mission for action consistent with the opinion, which gen¬ 
erally exhorted the Commission to make a ‘‘thorough study” 
of the “many possibilities for action in this case.” American 
Broadcasting Co. v. Federal Communieations Commission, 
89 App. D. C. 298, 191 F. 2d 492 (1951). 

This Court specifically pointed out in its opinion (p. 
502) that reversal of those Commission orders without 
remand would not have met the needs of the case, because 
that action—as would the relief sought by the appellant on 
the present appeal—would have put KOB on 1030 kilo- 
cvcles. That could not be done because W'estinghouse was 
and is entitled, prior to any such action, to the hearing 
which the Commission agreed to give, and which West- 
inghouse requested, in 1941.^ 


3. Commission proceedings pursuant to this Courtis mandate. 

As appellant asserts in its brief (p. 9) : 

“Immediately after the issuance of the Court’s 
mandate, informal conferences of the parties were 
held with the Commission's staff.” 

Engineering studies were prepared and exchanged, numer¬ 
ous conferences were held, and various steps were taken 


^Appellant’s contention that Westinghouse waived its right to 
such a hearing is without foundation as is apparent from the lan¬ 
guage of the Westinghouse letter agreeing to a continuance of the 
hearing which it requested (J. A. 36-37). The Commission has 
expressly recognized that it was only after Westinghouse received 
assurance that KOB’s operation on 1030 kilocycles would be of a 
temporary' nature that Westinghouse agreed not to insist upon an 
immediate hearing (R. 4167). 
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by the parties in attempts to work out the problem and find 
a permanent assignment for KOB. 

In 1952. the Commission removed from its pending file 
KOB’s application for a regular license on 770 kilocycles 
which had been held in abeyance, after a hearing in 1945, 
to await decision in the Clear Channel Proceeding^ (R. 2444- 
2447). In i\Iay. 1955. the Commissior. reopened the record 
of the 1945 hearing, directed further hearings, added new 


issues and made Westinghouse a ])arty ( R. 2559-2566). As 
appellant states (Appellant’s Brief, p. 13), a “battle of 
pleadings" ensued in wh.ich appellant took a major role. 

On March 23. 1956. the Commission disposed of the 
multifarious pleadings by the parties and intervenors re¬ 
lating to the hearing on KOB’s a])'ph’cation for a regular 
license on 770 kilocycles (A])periant’s Brief, Appendix B). 
That hearing is now scheduled to proceed on July 25. 1956. 


4. Extensions of KOB special service authorizations. 


While the Commissitui was ta.king action to carry out 
this Court’s mandate to study the possibilities for ultimate 
solution of the admittedly comple.x problem of determin¬ 
ing an ultimate disposition of the controversy, it was also 
confronted with reiterated assertions by appellant (R. 
2415-2417, 2436-2438. 2450-2517, 2933A-2933C. 2992) 
that the Commission should, in disregard of Westinghouse’s 
right to a prior hearing, take the action which this Court 
refused to direct and put KOB on 1030 kilocycles, thus re¬ 
creating the situation which had ju-evailed in 1941. and which 
the Commission had found so unsatisfactory that on its own 
motion it removed KOB from 1030 kilocvcles. 


^In the Matter of Clear Channel Broadcasting in the Standard 
Broadcast Band, Docket Xo. 6741 (J, A. 76-7S). 
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Those efforts by appellant i^recipitated a hearing in 
1953 (Docket Xo. 10336), on its petition (R. 2450-2517) 
attacking the October 1, 1952. action of the Commission 
in extending KOB's S])ecial service authorization (R. 
2993). That ])etition, although purporting to be filed 
pursuant to section 309(c) of the Communications Act 
of 1934, as amended ( 47 U. S. C.. § 309(c)), did not ask 
for a hearing or specify any issues. However, the Com¬ 
mission set it down for prompt hearing (R. 2544-2547), 
which resulted in an Initial Decision by the Examiner on 
March 26, 1953 (R. 35(93-3911). looking toward exten¬ 
sion of the special service autiKudzation until final decision 
on KOB's application for a regular license on 770 kilo¬ 
cycles. Oral argument was held on the exceptions to that 
Initial Decision before the Commission cu banc (R. 4071- 
4163). 

On August 1. 1955, the Commission held, in a thor¬ 
oughly considered decision, that the continued operation 
of KOB on 770 kilocycles, pending final action on KOB's 
application for a regular license on that frequency, would 
serve the public interest, convenience and necessity (R. 
4164-4184). From that decision the appellant has ap¬ 
pealed; the appellant also purports to appeal from Orders 
of the Commission released May 28, 1952 (R. 2933A- 
2933C), October 1, 1952 (R. 2444-2447, 2993), XMvember 
6, 1952 (R. 2544*2547), and January 19, 1953 (R. 
3264-3273), on the ground that they were “interlocutory 
actions culminating'' in the August 1, 1955, decision.^ 

^The Orders of the Commission, released Mav 28. 1952 (R. 
2933A-2933C), and October 1, 1952 (R. 2444-2447), approved the 
transfer of \00% of the voting stock of .Mbiuiuerque Broadcasting 
Co. from T. M. Pepperday to Tiittc. Inc. and Wayne Coy, and the 
amendment of KOB’s applications for a regular license on 770 kilo¬ 
cycles to reflect that transfer. Westinghouse will not discuss the 
propriety of that action which is treated in the Briefs of the Com- 
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SUMU\RY OF ARGUMENT 


I. The Commission could not have authorized KOB 
to operate on 1030 kilocycles without hrst alYording W'est- 
inghouse the hearing; which it requested in 1941. 


IT. The Commission ju'operly found that the public 
interest, convenience a^id necessity would Ik* served by ex¬ 
tending; KGB's special service author'zation to operate on 
770 kilocycles pending- iinal determination in the current 
hearing on KGB’s application for a regular license on that 
frequency. 

1. Appellant is estopped from contending that the 
issues upon which the hearing was held were not proper: 


2. The issues upon which the hearing was held were 
proper; 

3. The Commission's decision of August 1, 1955, 
was sound and is supported by the e\-idence. 


mission and .Albuquerque Broadcasting Co. It is clear, however, that 
appellant could have protested those Orders atul appealed the adverse 
decisions immediately. Camden Radio. Inc. v. J^'dcral Coiinimnica- 
t:o)is Conuiiission. 95 .App. D. C. ,515. 220 F. 2d 191 (1954). Ap¬ 
pellant's failure to protest and appeal those Orders within the time 
prescribed by the statute (47 C. S. C. 309(c). 402(c)) precludes 
consideration of the question in the instant ap])cal. 3G years later. 

Similarly, appellant's failure promptly to appeal the Commission's 
Order of November 6. P’52 ( 1\. 2544-2547). w'uch continued the 
operation of KOB on 770 kilocycles pending a determin.ation of appel¬ 
lant's protest, precludes consideration of that Order in tb.is appeal. 
That appellant “l)elieved" tb.at that action was ” 'interlocutory*, and 
not reviewable cxcc])t pcrhai^s bv mandanu:s" (.Xp'pellant's Brief, 
p. 39) does not remedy the fact that appellant has not been prompt in 
enforcing its rights. I'ai: Curler BroadeasCna Corporation v. Federal 
Communications Commission. --\pp- B. C. . 225 F. 2d 

23 (1955). The question, moreover, cannot be given serious con¬ 
sideration since Section 309(c) of tlie Communications Act clearlv 
permits the Commission to continue "an e.xisting service", and the 
operation of KOB on 770 kilocycles was, and is, “an e.xisting service". 
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III. The Commission has been acting in accordance 


with the mandate of this Court. 


I\*. The basic relief sought by the appellant on this 
a]')peal—reversing the C'ommission's decision and remanding 
the case to the Commission with directions that KOB be 
“returned forth.with" to 1030 kilocycles (relief which this 
Court said it canr.ot give, because it "would be adminis¬ 
trative or legislative rath.er than judicial in character*', 191 
F. 2d 492. 501-502)—can only result in further delay in 
arriving at a decision in the now ])ending hearing on KOB's 
application for a regular license on 770 kilocycles. 


ARGUMENT 

POLVr I 

THE COMMISSION COULD NOT HAVE AUTHORIZED 
KOB TO OPERATE ON 1030 KILOCYCLES. 

Appellant has attacked the October 1, 1952 (R. 2444- 
2-147, 2993) and Xovember 6. 1952 (R. 2544-2547) Orders 
and the August 1. 1955 decision (R. 4164-4184) of the 
Commission on the ground that the hearing in 1953 was not 
necessary or requested by appellant, and that the Com¬ 
mission “had no choice . . . but to return KOB" to 1030 
kilocycles without a hearing. ( Appellant's Brief, p. 38) 

When, in 1941, the Commission proposed to reclassify 
WBZ as a Class 1-B station and assign KOB to simul¬ 
taneous operation with WBZ on 1030 kilocycles, Westing- 
house tiled timely objections to that proposal and requested 
a hearing (J. A. 29-31). 

W'estinghouse did. because the hearing could not be 
held before iMarch 29. 1941, when XARBA went into 
effect, consent on iMarch 1, 1941, 
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. . to a continuance of the hearing’, pending 
further study of the problems involved by both the 
Commission and interested parties." 

Westinghouse also agreed to interpose no objections to as¬ 
signment of KOB on 1030 kilocycles as "a temporary, stop¬ 
gap measure" pending further study and ultimate disposition 
of the question of a permanent assignment for KOB, and 
upon the express understanding that a study would be 
made and the (piestion determined as soon as conveniently 
possible (J. A. 36-37). 

But Westinghouse has never withdrawn its objection 
to classification as a Class I-B station, which it has not 
been recpuired to reassert since October, 1941, because WBZ 
has at all times since that date operated as a clear channel 
Class 1-A station as it did during the period 1928-41. Nor 
has it waived its right to a hearing on that classification 
and on the assignment of KOB to 1030 kilocycles. 

It is therefore clear that this Court was correct when 
it expressed doubt that KOB could 

“. . . feasibly be returned to operation on its 
licensed frequency of 1030 kilocycles since WBZ, 
Boston, withdrew opposition to that grant on the 
understanding that it was a temporary, stop-gap 
measure.’’ (191 F. 2d 492, 502) 

In light of that inescapable conclusion, the appellant’s 
pusition (Appellant’s Brief, p. 38) that in 1952 the Com¬ 
mission had “no choice . . . but to return KOB to its licensed 
frequency of 1030 kilocycles’’ is demonstrably untenable. 
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POINT II 

THE CO.ADIISSION S DECISION OF AUGUST 1, 1955, IS 
CORRECT IN .4LL RESPECTS .\ND SHOULD BE AFFIR3IED. 

In addition to the contention that the hearing in 1953 
(Docket Xo. 10336) was unnecessary (Point I, supra), 
appellant has attacked the August 1, 1955, decision on the 
grounds that: 

1. the hearing was held on “loaded” issues (Ap¬ 
pellant's Brief, pp. 39-45) ; and 

2. the August 1, 1955. decision was not warranted 
by the facts or the evidence even if the issues were cor¬ 
rectly stated (Appellant’s Brief, pp. 45-49). 

1. Appellant i$ estopped from attacking the issues. 

Appellant was entitled to attack the Commission's Octo¬ 
ber 1, 1952, action in extending KOB’s special servdee 
authorization (R. 2993) only by complying with the provi¬ 
sions of Section 309(c) of the Communications Act, which 
entitled appellant to tile a protest under oath requesting a 
hearing and specifying issues. Instead of filing such a 
protest, it filed a '‘petition’’ which neither asked for a hear¬ 
ing nor specified issues. In view of that failure to comply 
with either of the basic prerequisites of the statute, appel¬ 
lant was not entitled to a hearing and is estopped from at¬ 
tacking the issues upon which the hearing was held. 

Section 309(c) provides that, during the 30-day period 
after a grant of any authorization without hearing, 

“... any party in interest may file a protest 
under oath directed to such grant and request a 
hearing on said application so granted.” 




The petition which appellant filed on October 21, 1952 
(R. 2450-2517), against the October 1, 1952, extension 
of KOB's special service authorization (R. 2993) did not 
request a hearing, although it purported to be, and appellant 
still maintains it was (Appellant's Brief, pp. 21, 43), filed 
pursuant to the provisions of Section 309(c). Counsel for 
appellant specifically stated to the Examiner: 

“We did not request this hearing in our petition, 
and we do not think the hearing is necessary.” 
(R. 3021.) 

In view of its failure to request a hearing and of its 
denial on the record that a hearing was requested or neces¬ 
sary, appellant cannot attack the issues upon which the 
hearing was held or the validity of the decision. 

Even if its failure to request a hearing were not fatal to 
its objection to the correctness of the issues, appellant would 
not have any standing to criticize the issues as “loaded”. 
Section 309(c) requires one who protests a grant to set forth 
in its protest specific issues which “shall not include issues 
. . . phrased generally.” The Commission is then directed 
to set the protest 

“. . . for hearing upon the issues set forth in 
said protest, together with such further specific 
issues, if any, as may be prescribed by the Com¬ 
mission.” 

The statutory plan obviously requires the protestant to 
frame the issues in specific terms in order to advise the 
Commission of the precise nature of the grievence and of 
the hearing to which the protestant believes himself entitled 
and thus 

. . guarantee that any hearings held before 
the Commission upon any application will be con- 


ducted upon the basis of issues clearly defined so 
that the Commission will act as an arbitrator.” 
(Sen. Rep. No. 44, 82nd Cong., 1st Sess., p. 8.) 

But the appellant did not set forth any specific issues in 
its petition. Its counsel frankly stated to the Examiner: 

“We didn’t ask for this hearing and we didn’t 
ask for any issues. The Commission specified the 
issues it considers necessary and proper.” (R. 3041.) 

In its brief (p. 42) the appellant admits that 

. . No hearing was requested and no formal 
issues were thus specified by appellant in its protest.” 

The appellant thus created the very situation which the 
statute was intended to prevent. It refused to ask for a 
hearing, the only relief permitted under Section 309(c). 
It refused to comply with the requirement of Section 309(c) 
that it specify the issues upon which it desired to be heard. 
In the face of a statute which states unequivocally that 
the protest “shall not include issues . . . phrased generally”, 
it now’ urges that the issues upon which it desired to be 
heard were “implicit*’ in its petition and were “spelled out 
in its supplemental pleading” (Appellant's Brief, p. 43). 
But the supplemental pleading (R. 3133-3153) was not filed 
until December 10, 1952, some 70 days after the Commis¬ 
sion’s order of October 1, 1952 (R. 2993), 34 days after the 
Commission specified issues in its order of November 6, 
1952 (R. 2544-2547), and 40 days after the expiration of 
the 30-day period prescribed by Section 309(c). Appellant 
has made no attempt to justify its failure to comply wfith 
Section 309(c), and the Commission properly refused to 
add the issues “spelled out” in the supplemental pleading. 
KY-VA Broadcasting Corp., 13 RR 752, 753 (1956). The 
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appellant is in the position of having refused to avail itself 
of a clear and sped tic statutory procedure. It should not 
now be heard to urge this Gvjrt to relieve the appellant of 
the consequences by reversing the L'oniinission and requir¬ 
ing it to hold another hearing imi issues which the appel¬ 
lant refused to specify in the iirst instance as required by 
the statute. 


2. The hearing held on proper issues. 


Even if appellant were free to attack the issues, they 
were proper issues, 'idle limited question involved in the 
hearing was wlielher extensi-'U of KOB's existing special 
service authorization of 50 kw dav and 25 kw night on 
770 kilocycies would, pending linal determination of KGB’s 
application for a regular license on 770 kilocycles, better 
serve the public interest than o-peration on 1030 kilocycles 
at the power of 10 kw day and night as prescribed in its 
existing license. 'I'o suggest, as does the appellant (Appel¬ 
lant's Brief, 'pp. 39-41). that tlie Commission ’“loaded" the 
issues by co.mparing two existing, rather than hypothetical, 
alternatives is lo suggest a liearing of a far broader scope 
than would ha\e been api)ro])riate and which would have 
delayed linal decision even longer.’ Furthermore, the Com- 


hVppcllant ciicl not propo.>c consideration of KGB operating on 
1030 kilocycles with 2.^ kw power day an<l 50 kw ]>ower night in either 
its original petition of October 21. 1052 (R. 2450-2517). or in its 
supplemental pleading of i^eccml.cr 10. l'.>52 ( R. 3133-3153). In¬ 
stead. appellant proposed consideration of KOB operating on 1030 
kilocycles with 50 kw power day aud night (although appellant did 
not propose consideration of KOB operating on 770 kilocycles with 
50 kw power day and night). .•\])|)ellant is. therefore, proposing 
consideration of KfOB operating on 1030 kilocycles with 50 kw 
power day and 25 kw power nigltt for the first time. This Court has 
ruled that objections not raised before the Commission cannot be 
raised before the Court. Democrat Printing Co. v. Federal Com¬ 
munications Commission, 91 App. D. C. 116, 202 F. 2d 29S (1952). 
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mission, KOB and WBZ had had actual experience in 1941 
with the alternative of KOB on 1030 kilocycles with 50 kw 
day and 25 kw night. That experience had been so unsat¬ 
isfactory that the Commission on its own motion had termi¬ 
nated the special service authorization some 45 days before 
its expiration date (J. A. 168-169).^ 

The appellant's other criticism of the conduct of the 
hearing (Appellant's Brief, pp. 41-5) relates to the exclu¬ 
sion of evidence which was clearly not within the issues and 
which in any event would be inadmissible. The principal 
evidence which was excluded (other than the engineering 
studies referred to above) was economic and program data 
intended to show the imix)rtance of network broadcasting, 
the economic significance of a clear channel station to the 
radio network owned by appellant, and the availability of 
NBC radio network programs through stations other than 
KOB and WBZ (Appellant's Brief, pp. 43-44). That evi¬ 
dence might have been relevant and admissible in a proceed¬ 
ing involving the comparative qualifications of multiple 
applicants proposing to serve the same community. It was 
not relevant in a proceeding in which the parties primarily 
served different communities, particularly where the pro¬ 
ceeding related only to an interim operation. The Supreme 
Court has held, in Federal Communications Commission v. 
Allentozvn Broadcasting Corp., 349 U. S. 358 (1955), that 
the abilities and needs of applicants are not relevant in cases 
where two applicants are seeking primarily to serve different 

^Operation of KOB on 1030 kilocycles with 25 kw power night 
would necessarily result in greater interference to W’BZ than would 
10 kw power operation of KOB on 1030 kilocycles. (Section 3.185(d) 
of the Commission’s rules, 1 RR 53:lS5(d).) Therefore, if WBZ’s 
loss of service with KOB operating with 10 kw power night on 1030 
kilocycles is not in the public interest, a jortiori KOB’s operation with 
25 kw power night would be even less in the public interest. 
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areas, the question in that situation bein" limited to a deter¬ 
mination of which conununity or area has the greater need 
tor service. .Vs the Court stated in that case (pp. 361-2), 
it agreed with the contention of the Commission: 

. that, when mutually exclusive applicants 
seek authority to serve different communities, the 
Commission first determines which community has 
the greater need for additional services and then 
determines which api)licant can best serve that com¬ 
munity’s need. Otherwise, argues the Commission, 
the needs of the community would be subordinated 
to the ability of an applicant for another locality. . . . 

This Court applied the same principle in Radio Cincin¬ 
nati, Inc. V. Federal Coniniuiiications Commission, 85 App. 
1). C. 292. 177 F. 2d 92 (1949). in which it stated (p. 94) : 

“It should be noted at the outset that this case 
does not involve the problem of choosing which of 
two competing applicants is the better qualilicd to 
serve the public interest. The problem of which, as 
between WKRC and \\’Jli\I. of the two broadcast 
companies has the better staff or the better financial 
resources or the better programming never required 
decision by the Commission in this case. Rather, it 
is conceded by all in this case that both WKRC and 
WJIM were and are fully qualified to perform the 
services which they proposed to perform in their 
respective applications and that their equipment, with 
1 the exception of directive antenna, would comply 
with the Commission's Standards of Good Engineer¬ 
ing Practice. The problem confronting the Com¬ 
mission in reaching the decision from which this 
appeal was taken was basically one of proper distri¬ 
bution and allocation of facilities as required in the 
public interest. . . 
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The evidence stipulated by the parties showed that, if 
KOB and W’BZ both operated on 1030 kilocycles, substan¬ 
tial areas and i)opulati()n would be deprived of primary 
service (pp. 19-23. infra). Under these circumstances, 
evidence purportinii' to slii.nv that there were more stations 
providini:^ duplicate XBC service than there were stations 
providing" duplicate ABC service was irrelevant (R. 1819). 
The ultimate problem was not what kind of programs were 
needed by the same areas, but how to maintain the only 
primary service available to large areas and substantial 
numbers of people. 


3. The decision was correct and is amply supported by the 
evidence. 


The decision (R. 4164-4184) carefully analyzes the 
considerations relevant to a determination of the question 
whether the public interest would be served by permitting 
KOB to continue to oiperate on 770 kilocycles pending final 
action upon its application for a license to operate regularly 
on that f reciuencv. The Commission concluded that it would. 

A « 

That conclusion, based on evidence stipulated by all 
the parties, involved measuring the losses to \\WBC by 
KOB's operation on 770 kilocycles against the losses to 
KOB and WBZ incident to KOB's operation on 1030 kilo¬ 
cycles. KOB's operation on 770 kilocycles does not have any 
eilect on \VABC's daytime coverage. WABC loses some 
nighttime primary service, but the entire area so lost receives 
interference-free prir-iary service from at least one other 
station, and portions of that area receive interference-free 
primary service from no les.^ than 48 stations. In other 
words, no people wcailcl ])e left without primary service as 
a result of KOB operating on 770 kilocycles. 
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WABC also loses its secondary service area, but 576 
stations render primary service to portions of that area, 
and a minimum of 11 and a maximum of 29 Class I stations 
render secondary service to each part of the area. 

On the other hand, operation of KOB on 1030 kilocycles 
would reduce KOiVs daytime primary service area from 
31,500 to 12,450 square miles, a loss of 19.000 square miles, 
to 14,300 (or 75.1 per cent) of which KOB renders the 
only primary service; the population to which KOB renders 
primary daytime service would be reduced from 290,000 to 
193,000. a loss of 97,000 people, to 28,000 (or 29.3 per cent) 
of whom KOB renders the only primary service. Opera¬ 
tion on 1030 kilocycles would reduce KOB's nighttime 
primary service area from 8100 to 3670 square miles, 
creating an area of 3800 square miles with a population of 
29,000 to which no primary service would be available. 

As Westinghouse offered to prove (R. 3724-3750) 
in accordance with Section 3.185(j) of the Commission's 
rules (1 RR 53:185(j)), if KOB operated on 1030 kilo¬ 
cycles. the interference to KOB from WBZ, and the reduc¬ 
tion in the area and the population served by KOB because 
of that interference, would be much greater than that 
actually found by the Commission. The Commission’s 
findings and conclusions did not take into consideration the 
initial transmission path of WBZ across seven miles of 
salt water, which in fact would cause substantially greater 
interference to KOB than is indicated by strict application 
of the theoretical curves in Section 3.182(t) of the Com¬ 
mission’s rules (1 RR 53:182(t)).^ 

^In the pending proceeding on KOB’s application for a regular 
license on 770 kilocycles, the Commission has decided that it will 
give consideration to Section 3.1S5(j) and the salt water path (.ap¬ 
pellant's Brief, p. A-14). 
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Furthermore, if KOB operated on 1030 kilocycles, the 
nighttime primary service area would be reduced 
from 12.000 to 9370 square miles, and 68.000 people, or 
56.7['c of the ixipulation whicli would be lost by \\*BZ, 
would lose their only i)rimary service. 

The problem could not be solved, as appellant seeks to 
make it appear (Appellant's Brief, p. 47). by a mathemati¬ 
cal tabulation of losses suffered by each of the parties, but 
involved the determination as to which operation would 
better serve the public, rather than the private, interest. 
In summary, the Commission found that operation by 
KOB on 1030 kilocvcles would not onlv reduce the nrimarv 

» *• A « 


service areas (U* 1)'>th KOB and WBZ 


cause a substan¬ 


tial diminution in the secondary service of WBZ, but it 
would deprive more than 126.000 peo])le of the only 
primary service available to them.^ Those losses, in 
large part aft'ccting WI>Z. the only unduplicated Class I 
station in Xew England and one of the two Class I stations 
in Xew England ( the oth.er. in Hartford, being a duplicated 
Class T-B station), were quite properly concluded by the 
Commission to far over])alance the fact that WABC. one 
of six Class I stations in X’ew York City," would be 


h-Mthough priir.arv and sc<-ondary .'Services are both recognized 
and protected, rriin.arv .-icrvi-'e is more reliable, because 

“. . . The .secondary service is necessarily subject to some 
interference and e.xtensive fading whereas the primary service 
area of a station is sitbject to no objectionable interference or 
fading.” (Section 3.1S2(i) of the Commission's rules. 1 RR 
.H:182(i) ) 

-Three of the si.x Class I stations in Xew York City would be 
unduplicated clear channel stations if WABC were to operate 
unduplicated. The addition of one ittore lutduplicated clear channel 
statiu’.i in Xew York City, and tb.c rc’.noval of the only unduplicated 
clear channel outlet in Xew England, would not be in accord with the 
purpose of Section 307(b) of the Communications Act (47 U. S. C. 
§ 307(b)), which provides; 

‘Tn considering applications for licenses, and modifications 
and renewals thereof, when and insofar as there is demand 
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enabled to furnish a primary service to 1,100,000 persons, 
all of whom receive primary nighttime service from at 
least one station and 90% of whom receive it from four 
or more stations, and to furnish secondary service to persons 
who are presently supplied "with an abundance of such 
secondary service by other stations'". That conclusion was 
in strict compliance with the decision of this Court in Radio 
Cincinnati Inc. v. Federal Conuniinications Commission, 85 
App. D. C. 292. 177 F. 2d 92, 95 (1949): 

. . We therefore endorse and adopt the 
langTjage of the Commission when, in its final De¬ 
cision. it said: 

" Tn our opinion as between these applications, 
a fair, efficient, and equitable distribution of radio 
service can be fulfilled only by granting the applica¬ 
tion of WJTM * * ^ so that the 5,000 persons who 
have no primary daytime radio service at all may 
enjoy the benefits of this medium of mass communi¬ 
cations from at least one station. The fact that 
many more persons, who now receive one or more 
primary services, would receive an additional service 
if the application of * * * WKRC * * * should 
be granted is. we think, insufficient to prevail against 
the more acute need of a smaller but substantial 
number of persons.* 

For these and other reasons clearlv set forth in its 
decision, the Commission, created to deal with just such 
problems (47 U. S. C. § 303), decided that the public inter¬ 
est would be better served by permitting KOB to continue 
on the frequency it has operated on since 1941 and for 

for the same, the Commission shall make such distribution of 
licenses, frequencies, hours of operation, and of power among 
the several States and communities as to provide a fair, effi¬ 
cient. and equitable distribution of radio service to each of 
the same.” 
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which it has applied for a regular license. That decision 
flowed inevitably from the evidence and should be sus¬ 
tained. 

Even if appellant were correct in its contention that the 
Commission has delayed unreasonably in arriving at a 
decision and its other technical contentions, depriving more 
than 126,000 people of their only primary service and de¬ 
priving the people of Xcw England of their only iindiipli- 
cated clear channel outlet are so clearly contrary to the 
public interest that appellant'.s contentions become inconse¬ 
quential and the Commission’s decision would have to be 
upheld. 


POINT m 

THE COMMISSION HAS BEEN ACTING IN ACCORDANCE 
WITH THE >LANT>ATE OF THIS COURT. 

In 1951, this Court remanded the case to the Commission 
for ‘‘action not inconsistent with this opinion” (191 F. 2d 
492, 502). The essence of this Court’s decision was that the 
Commission should make a study of the possibilities for 
action and arrive at a determination based upon a thorough 
study of those possibilities. 

Immediately after the decision of this Court in July, 
1951, conferences were held among representatives of 
Westinghouse, KOB, the appellant and the Commission. 
The parties to these conferences exchanged written com¬ 
ments and extensive memoranda, including engineering data 
(R. 2473-2474). Those conferences, if successful, would 
have eliminated the necessity for the long, complex hearings 
which are now pending. 

The appellant did not object to six months extensions 
of KOB’s special service authorization on August 29, 1951, 


24 


February 29, 1952, and August 28, 1952, although it con¬ 
tinued to take the position in conferences and informal 
letters that KOB should be returned to 1030 kilocycles, the 
frequency on which experience in 1941 had shown that KOB 
could not operate satisfactorily and to which KOB could 
not be assigned without holding the hearing to which West- 
inghouse was entitled. 

On October 1, 1952, the Commission removed from 
the pending file for prompt consideration the record com¬ 
piled in 1945 on KOB's application for a regular license on 
770 kilocycles (R. 2444-2447 ) , a course which this Court 
had suggested as possible action conforming to its opinion 
(191 F. 2d 492, 502). As stated above in Point II, on 
October 21, 1952, the appellant filed a petition attacking 
that action ( R, 2450-2517). and the correlative extension 
of KOB's special service autliori;'ation ( R. 2993), but it did 
not ask for a liearing or suggest any issues upon which a 
hearing should be held. On the coittrary. it asked (a) that the 
1945 record be dismissed or returned to the pending file to 
await a decision in the Clear Channel Proceeding.^ a conten¬ 
tion curiously at variance with its position on the appeal to 
this Court in 1951 (191 1'. 2d 492. 501). and (b) that KOB 
be “ordered forthwith” to operate on 1030 kilocycles, the 
technical and legal unsoundness of which has been demon¬ 
strated. 

Treating the October 21, 1952, petition as a protest, 
despite the fact that it failed to conform to Section 309(c), 
the Commission was forced to interrupt its study of an 
“ultimate disposition’’ of the controversy in order to hold 
a hearing (Docket No. 10336) on a temporary extension of 
KOB’s special service authorization. The hearing was 

i’In the Matter of Clear Channel l'roaclcastin<j^ in the Standard 
Broadcast Band, Docket No. 6741 (J. A. 76-78). 


L 
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held in February, 1953; the Examiner’s Initial Decision 
(R. 3893-3911) was issued in March, 1953; oral argument 
before the Commission was held in November, 1953 (R. 
4071^163) ; its final decision was rendered on August 1, 
1955 (R. 4164-4184). 

In the meantime, the Commission had, on May 26, 1955, 
ordered further hearing on KOB’s application for a license 
on 770 kilocycles and enlarged the issues (R. 2559-2566). 
That action precipitated attempts by others to intervene 
and efforts by the parties, including the appellant, to modify 
or expand the issues (R. 2858-2865). It did not, despite 
the appellant’s present assertion (Appellant’s Brief, p. 18) 
that the Commission has “flagrantly ignored” this Court’s 
mandate, inspire the appellant to complain to this Court 
that the Commission’s action in 1952 removing the 1945 
record from its pending files or its action in May, 1955, 
was not consistent with the mandate, as it could have done 
at any time.^ 

Indeed, it (a) filed petitions for extensions of time: 
(b) participated in pre-hearing conferences; (c) moved 
to change, clarify and expand the issues; (d) sought re¬ 
consideration of a decision affecting the rights of an inter- 
venor; (e) opposed the petitions of others to intervene 
or change the issues; (f) filed various responses and other 
pleadings; (g) joined in efforts to arrive at stipulations 
of facts; and otherwise participated actively in the pre- 
hearing proceedings (R. 2858-2865). Never did it bring 
before this Court the question of whether the 1953 hearing 

^Appellant recognizes that one Order which it is now appealing 
(the Order released November 6, 1952, w’hich continued KOB’s 
special service authorization on 770 kilocycles during the hearing on 
that special service authorization (R. 2544-2547)) was “perhaps” 
reviewable by mandamus in 1952 (Appellant’s Brief, p. 39, foot¬ 
note 1). 
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(Docket Xo. 10336 ) or the pending: hearing were proper 
courses for the Commission to follow in executing this 
Court's manckite, although it clearly had the right to do 
so (28 U. S. C. § 2106; Ex Parte Krcntlcr-Anwld Hinge 
Last Co., 286 U. S. 533 (1932)). 

It was mn until August 31. 1955. nearly three years 
after the Commission had removed the 1945 record from 
the pending file and tltree months after the Commission 
had ordered a further hearing on KOLVs application, that 
the appellant, by api)ealing from a decision relating to the 
temporary assignment of KOB. sought to assert in this 
Court that its mandate as to determining the “ultimate 
disposition” of the controversy had been “flagrantly ig¬ 
nored” for four years. 

The appellant has misinterpreted the mandate of this 
Court, which was that the Commission study an admittedly 
perplexing problem and reach a decision, through a “proper 
hearing” or otherwise, as to “the ultimate disposition which 
should be made of the WJZ-KOB controversy” (191 F. 2d 
492, 501). Appellant's unwavering position since the deci¬ 
sion of this Court in 1951 has been that KOB be “ordered 
forthwith” to operate on 1030 kilocycles, a proposal which 
this Court found would “not meet the needs of this case’’ 
(191 F. 2d 492, 502). Appellant has not attacked the heart 
of the problem, which the Commission, harassed by periph¬ 
eral issues raised by appellant relating to the temporary spe¬ 
cial service authorizations and swamped with the problems 
of television allocations and hearings, has been endeavoring 
to solve by holding a hearing on KOB’s application for a 
regular license on 770 kilocycles (R. 2559-2566). 

The appellant cannot be heard to attack the Commis¬ 
sion for failure to carry out the Court's mandate when it 
has seen fit not to bring the question before the Court for 
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four years., and has confined itself to complaints about 
subsidiary issues which have had tlie effect of delaying 
action by the Commission on the central problem. 

POINT IV 

THE RELIEF SOUGHT BY APPELL.4NT WOULD, IF 
GIL4NTED, DEL.4Y THE ULTIMATE SOLUTION AND BE 
CONTIU4RY TO THIS COURT S MANDATE. 

The appellant has sought two forms of relief: (a) gen¬ 
erally to compel compliance with the mandate and ‘‘action 
unlawfully withheld and unreasonably delayed”; and (b) 
specifically to reverse the Commission's August 1. 1955, 
decision, set aside KOB's special service authorization on 
770 kilocycles, and order KOB to be “returned forthwith 
to 1030 kilocycles". 

As to the general relief requested, action in the pend¬ 
ing proceeding on KOB’s application for a permanent 
license on 770 kilocycles is going forward as expeditiously 
as possible in view of the com])lexity of the problems in¬ 
volved and it is impossible to sec how this Court could 
expedite or control it. Taking of testimony, most of which 
is expected to be stipulated, is scheduled to commence on 
July 25, 1956. 

As to the specific relief sought, any reversal and re¬ 
mand of the August 1. 1955, decision could result only in 
a further hearing on the special service authorization on 
issues duplicating those already involved in the pending 
hearing on KOB's application for a regular license, thus 
further delaying the ultimate solution. Reversal without 
remand or any attempt to assign KOB to 1030 kilocycles 
would involve a similar hearing because WBZ has a right 
to a hearing on its classification as a Class I-B station and 
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on the assignment of KOB to 1030 kilocycles. Licensees 
on any other frequency to which it might be proposed to 
assign KOB would have a similar right to a hearing. 

The nature of the relief sought, any form of which 
would inevitably frustrate and delay the Commission in 
its efforts to carry out the mandate of this Court and ar¬ 
rive at “the ultimate disposition which should be made of 
the WJZ-KOB controversy”, shows clearly that this appeal 
is an effort, in effect if not in purpose, to frustrate that 
mandate and that the Commission’s decision should be 
affirmed. 


Respectfully submitted, 

George B. Turner, 

Attorney for 

Westinghouse Broadcasting 
Company, Inc. 

15 Broad Street, 

New York 5, New York 


Of Counsel: 

John \V. Steen 
Cravath, Swaine & Moore 
Walter H. Weiner 


July 13, 1956. 
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APPEISDIX A 

ilttttpii §>tutta Qlnurt of Appeal’s 

District of Columbia Circuit 


AM ERICA X BROADCASTI XG-PaRAMOUXT 

Theatres, Ixc., 

Appellant, 

V. 

Federal Commuxicatioxs Commission, 

Appellee. 


Case No. 
12883 


NOTICE OF INTENTION TO INTERVENE * * ANT) 
STATEMENT OF REASONS THEREFOR 

Westinghouse Broadcasting Company, Inc. (Westing- 
house), licensee of radio station WBZ, Boston. iNIassachu- 
setts, pursuant to Section 402(e) of the Communications 
Act of 1934, as amended (47 U. S. C. § 402(e)), hereby 
gives notice of its intention to intervene in * * the appeal 
filed August 31, 1955, by American Broadcasting-Para¬ 
mount Theatres, Inc. (ABC). 

I. Weslinghouse is Entitled to Intervene. 

ABC has appealed from a decision of the Federal Com¬ 
munications Commission, released August 1, 1955, and 
from interlocutorv orders of the Commission culminating 

^Deleted portions of this Appendix (indicated by a line of asterisks) 
pertain to a Motion to .Suspend or Continue .Appeal which was with¬ 
drawn on September 30, 1955. 
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in that decision. That decision finally determined a pro¬ 
ceeding brought on by ABC’s protest (pursuant to Section 
309(c) of the Communications Act) against the extention 
of a Special Service Authorization (SSA) to Albuquerque 
Broadcasting Company (KOB) for the operation of radio 
station KOB., Albuquerque, New Mexico, on 770 kc, the 
frequency upon which ABC is licensed to operate WABC, 
New York, New York. Westinghouse was a party to and 
participated in the hearing on that protest. ABC asks that 
the Commission's action, granting the extension and deny¬ 
ing the protest, be set aside, and that the case be remanded 
to the Commission with directions that KOB be moved 
from 770 kc to 1030 kc, the frequency on which W’BZ now 
operates. 

In 1928 WBZ was classified a I-A clear channel station 
with its nighttime ground wave and skywave service areas 
fully protected. Because of the North American Regional 
Broadcasting Agreement (NARBA), which became efifec- 
tive in 1941, the Commission found it necessary to assign 
several radio stations in the United States to frequencies 
other than those on which they had been operating. As a 
result of that shifting of frequencies, both KOB and WBZ 
were placed on 1030 kc, and both suffered severe limitation 
of service. Westinghouse, pursuant to the procedure speci¬ 
fied by the Commission, promptly objected to the new assign¬ 
ments and requested a hearing.* The Commission then 

*Under § 316 (then § 312) of the Communications Act: 

“Any station license or construction permit may be modi¬ 
fied by the Commission either for a limited time or for the 
duration of the term thereof, if in the judgment of the Com¬ 
mission such action will promote the public interest, conveni¬ 
ence. and necessity, or the provisions of this Act or of any 
treaty ratified by the United States will be more fully complied 
with. Xo such order of modification shall become final until 
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assured Westinghouse that the assitrnment of KOB to 1030 
kc was merely a temporary, stop-gap measure. Westing- 
house did not withdraw its ol)jection. but, because of that 
assurance, it did consent ;•) a continuance of the required 
hearing with the express understanding that the Commis¬ 
sion would promptly sf;dy 'nher frequencies available to 
KOB. As a result of that study. KOB was authorized to 
operate on 770 kc. 

In view of the foregoing. W'estinghouse is entitled to 

intervene in this Appeal. 

* * * 

Wherefore, Westinghouse requests the Court to: 

(a) permit Westinghouse to intervene in this 

appeal; 

* * ♦ 

(c) grant such other and further relief as the Court 
may deem just and equitable. 

Respectfully submitted, 

Westinghouse Broadcasting Company, Inc., 

by George B. Turner 
Its Attorney 

15 Broad Street, 

New York 5, N. Y. 

September 16, 1955 


the holder of the license or permit shall have been notified in 
writing of the proposed action and the grounds and reasons 
therefor, and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by public 
hearing, if requested, why such order of modification should 
not issue: provided, that where safety of life or properU- is 
involved, the Commission may by order provide for a shorter 
period of notice.” 
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State of Xew York. } 
County of Xew York, J 


John W. Steen, being' cbaly sworn, deposes eind says 
that he is General Counsel for, and an .\ssistant Secretary 
of, Westing'house Broadcasting' Company, Inc.: that he 
has read the foregoing docum.ent: and that the contents 
thereof are true to the best of his knowledge, information 
and belief. 


John \V. Steen 
John W, Steen 


Subscribed and sworn to before me 
this 16th day of September, 1955. 


[notarial seal] 

Louise B. Kaupp 
X’otary Public 

Louise B. Kaupp 
Notan- Public. State of Xew York 
Qualified in Queens County 
No. 41-2050600 

Cert, filed in Xew York County 
Commission Expires March 30, 1957 
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I, Relda Garrett, certify that on this 19th day of Sep¬ 
tember, 1955, I delivered by hand copies of the foregoing 
Xotice of Intention to Intervene * * * and Statement of 
Reasons Therefor to each of the following: 


.5 Federal Communications Commission j 

Washington 25, D. C. j 


► INIessrs. McKenna & Wilkinson 

^ 1735 DeSales Street, X.W. 

Washington 6, D. C. 

Attornevs for American Broadcasting- 

► 1 Paramount Theatres, Inc. (ABC) 


I 


Messrs. Pierson, Ball & Dowd 
t 1007 Ring Building 

f Washington. D. C. 

Attorneys for Albuquerque Broadcasting 
Company (KOB) 


Relda Garrett 
Relda Garrett 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

This is an appeal from a decision of the Federal 
Communications Commission, adopted July 28, 1955, in which 
the Commission, after a hearing on a protest, determined 
that station KOB should continue to operate under a 
special service authorization (SSA) on 770 kilocycles for 
the interim period needed to resolve the question of KOB’s 
permanent assignment in the Commission proceedings docketed 
6584 and 6585. In the opinion of appellee, the questions 
presented by this appeal are: 

1. Whether the Commission’s decision of July 28, 1955, 
to the effect that, pending a final determination of KOB’s 
permanent assignment, the public interest would be better 
served by the SSA operation of KOB on 770 kilocycles than 

by its licensed operation on 1030 kilocycles, was reasonable 
in the light of the facts adduced under the hearing issues? 

2. Whether the hearing issues, upon which the decision 
of July 28, 1955, was based, were arbitrarily restricted by 
the Commission? 

3. Whether the decision of July 28, 1955, and earlier 
refusals by the Commission to remove KOB from 770 kilocycles 
were in conformity with the Court’s mandate issued in 1951 
in American Broadcasting Company v. Federal Communications 
Commission . 89 U.S. App, D.C. 298, 191 F. 2d 492? 


(i) 


TABLE OF CONTENTS 


Page 


COUNTERSTATEMENT OF QUESTIONS PRESENTED (i) 

COUNTERSTATEMENT OF THE CASE 1 

SUMMARY OF ARGUMENT 16 

ARGUMENT 19 


I. The Commission properly decided, after a hear¬ 
ing, that KOB should remain on 770 kc pending 
the determination as to its permanent opera¬ 
tion which is being resolved in a separate pro¬ 
ceeding. 19 

A. The Commission’s judgment in the protest 
proceeding that the public interest required 
the maintenance of KOB’s operation on 770 

kc pending a permanent solution was a reason¬ 
able one, fully warranted by the facts ad¬ 
duced under appropriate issues. 20 

1. The propriety of the Commission’s 

judgment in the protest hearing that 
KOB should be retained on 770 kc dur¬ 
ing the interim period. 21 

2. The propriety of the issues in the 

protest hearing. 30 

B. The Commission’s actions have been in full 

accord with this Court’s mandate, 39 

II. The validity of the Commission’s action per¬ 
mitting the amendment of KOB’s applications 
for legular license on 770 kc to reflect new 
stock ownership is not properly in issue. 47 

A. The amendment of KOB’s applications for 
regular license on 770 kc is not relevant 

to this appeal. 47 

B. The Commission’s action permitting the 

amendment of KOB’s applications for regular 
license on 770 kc to reflect the stock 
ownership change was proper, 51 
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APPEAL FROM ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 
Appellant*s statement of the case is argumentative and 
incomplete as to several significant matters. We believe 
that a further, non-argumentative statement will be of 
assistance in presenting the salient facts. 

This is an appeal by American Broadcasting-Paramount 
Theatres, Inc., the licensee of station WABC, New York, 

New York, from a decision of the Federal Communications 
Commission adopted July 28, 1955, and released August 1, 1955 


1 / 

(R. 4164-4184), in which the Commission reaffirmed, after 
hearing, its grant without hearing of the application of 
Albuquerque Broadcasting Company (KOB) for an extension of 
special service authorization (SSA) to operate station KOB 
Albuquerque, New Mexico, on 770 kilocycles (kc) and denied 
appellant’s protest to the Commission’s earlier grant thereof. 
Appellant is also appealing from four '’prior interlocutory 
actions'* (App. Br. 2), which it alleges culminated in the 
decision of July 28 (R, 2444-2448, 2544-2548, 5933A-^2933C, 
3264-3273). 

The factual background to the Commission actions here 
appealed falls naturally into two categories — the events 
leading to this Court’s prior decision in this controversy 
( American Broadcasting Co . v. Federal Communications Com¬ 
mission . 89 D.S. App. D. C. 298, 191 F. 2d 492) and the 
events subsequent to that decision leading to the present 
appeal. 


1_/ In order to avoid confusion, we have employed appellant’s 
practice as to record references. The Joint Appendix printed 
in connection with the appellant’s prior appeals in Case 
Nos. 10,496 and 10,570 is therefore referred to herein as 

"J.A._The other portions of the record, including of 

course the material certified in connection with the instant 
appeal (Commission transcript pages 2414-4186), are herein¬ 
after designated as ”R._”. It has been stipulated that a 

further printed Joint Appendix of material not contained in 
the earlier Joint Appendix will be prepared and will contain 
double pagination, i.e,, consecutive page numbers and the 
appropriate record page numbers. 
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The Background To The Court*s Prior Decision 

We shall here set out only the more salient facts for 

this periodo A detailed statement of the complex background 

is believed unnecessary and undesirable in view of the narrow 

issues presented by the instant appeal and the succinct 

exposition of the relevant history in this Court's opinion 

in the earlier case. See American Broadcasting Company v. 

Federal Communications Commission . 89 U.S. App. D. C. at 

2 / 

299-302, 191 F. 2d at 494-7. 

At the beginning of 1941, appellant’s station WABC (then 

3 / 

WJZ) was a Class 1-A station operating on the clear channel 

1 / 

frequency 760 kc, with power of 50 kilowatts (kw). No other 
station was authorized to operate on 760 kc at night. 

(J,A. 123, 147.) At this time. Station KOB of Albuquerque, 
New Mexico, was a Class 1-B station, operating on the clear 


2 / The Commission’s brief in that case (pp, 1-23) also con¬ 
tains a detailed background discussion. 

Effective March 1, 1953, the call letters of WJZ were 
changed to WABC. Pursuant to Commission consent, American 
Broadcasting Company, Inc. became American Broadcasting- 
Paramount Theatres, Inc. on February 9, 1953, when it merged 
with the theatre company (R. 2557), 

4^/ Clear channel frequencies are designed to render primary 
and secondary services over an extended area and at relatively 
long distances. Primary service is provided day and night 
by the groundwave signal. Secondary service is delivered at 
night by the skywave signal which travels through the sky and 
is refracted back to earth. Section 3.11, 1 Pike & Fischer, 

RR 53:103. 

There are two classes of clear channel stations operating 
on the clear channel frequencies. Class 1-A and Class 1-B 
stations. Class 1-A stations operate with power of 50 kw, and 
no other stations are permitted on their frequencies at night 
Class 1-B stations operate with power of 10 to 50 kw; 


channel frequency 1180 kc with 10 kw power (J.A. 166). In 
May 1940 a permit was issued by the Commission permitting an 
increase of power to 50 kw; KOB was then the only station 
licensed to operate at night on 1180 kc (J.A. 166-7). 

This was the situation in 1941 when the North American 
Regional Broadcasting Agreement (NARBA), which was designed 
to allocate frequencies to each of the signatory countries 
so as to eliminate or minimize from the other countries, 

5 / 

became effective. This treaty made necessary several 
frequency changes for United States stations, which were 
required to be effective byMarch 29, 1941. Thus, station 
WABC was assigned to a new frequency, 770 kc, still as a 
Class 1-A station (J.A. 20). But a more serious problem was 
presented in the case of KOB, since the treaty did not permit 
the assignment of an American station at K0B*s location to 
the frequency 1180 kc. It was therefore necessary for the 
Commission to find a frequency on which KOB, a clear channel 
station, could continue to operate. (J.A. 17.) 

The Commission, in September 1940, proposed to assign 


(Cont’d) 

Class II or more than one Class 1-B station may operate on 
Class 1-B frequencies at night, provided a specified degree 
of protection is afforded the Class 1-B station. Section 
3.182(a)(1), 1 Pike & Fischer, RR 53:271-2. 

The treaty was concluded on December 13, 1937 and pro¬ 
claimed by the President on January 23, 1941. See U.S. 
Treaty Series 962, Department of State, 1937; 55 Stat. 

1005, Part 2; 1 Pike & Fischer, RR 41:1-27. 
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KOB to the frequency 1030 kc, with a power of 50 kw, operating 
unlimited time as a Class II station. To accomplish this 
change, it was proposed to modify the license of station 

k.1 

WBZ, Boston, which was then operating as a Class 1-A station 

on 1030 kCj to a Class 1-B status. (J.A. 21; R. 4166-7.) 

KOB and WBZ objected and the Commission turned to consideration 

of another frequency (R. 1670-81, 4167). When use of this 

frequency proved infeasible, the Commission, in February 

1941, proposed assigning KOB to 1030 kc as the only frequency 

then available and with power of 10 kw, unlimited time; the 

Commission further provided for an increase of power to 50 

kw upon construction of a directional antenna and proof of 

performance (R. 4167), KOB objected, as did WBZ, but both 

withdrew their objections on the express understanding that 

If 

the assignment to 1030 kc was a temporary one (J.A.36-38), 
Accordingly, in March 1941 KOB was so licensed, the Commission 
stating that ”consideration of the question as to which frequency 
should be permanently assigned this station /wil_l/ be deferred 
until an appropriate application presents that issue” (J.A. 39), 
Shortly thereafter KOB applied for a special service authorizaticm to 

This station is owned by Westinghouse Radio Stations, Inc., 
herein called Westinghouse. 

J_/ Appellant*s statement (App. Br. 4) that ”WBZ and KOB with¬ 
drew their objections and acquiesced in the proposed assign¬ 
ments'", is thus significantly incomplete. 
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operate on 1030 kc with 50 kw day and 25 kw night, unlimited 
time, which was granted in June 1941. (R. 4167.) 

While these proceedings were going on, the Commission 
began a survey to determine on which frequency KOB could 
best operate, and made field recordings of interference at 
various points. Measurements taken in 1941 indicated that 
KOB would have a wider area of interference-free operation 
on 770 kc than on 1030 kc, where considerable interference to 
both KOB and WBZ existed (J.A. 61). On October 14, 1941, the 
Commission on its own motion modified KOB’s special service 
authorization to specify 770 kc in lieu of 1030 kc. (R.4167.) 

WABC, as a clear channel station on 770 kc, objected to 
the assignment of KOB to 770 kc (R. 235-244). Acting on this 
objection, the Commission held, in late 1941 and early 1942, 
that the operation of KOB on 770 kc was temporary, and that 
if at any later time a permanent assignment were made, the 
party aggrieved could then object (J.A. 58-9). Again, as 
in the KOB-WBZ dispute, upon the understanding that the assign¬ 
ment was temporary and also because of the outbreak of World 
War II, WABC did not press its objections to the action of the 
Commission in maintaining the status quo by successive renewals 
of K0B*s special service authorization (J.A. 127). 

In early 1944 KOB requested a construction permit and 
regular license for 770 kc, unlimited time. WABC intervened 
in these proceedings, and a hearing was held in which the 
record was closed on January 12, 1945. (R. 4167.) Before 


decision in this hearing, the Commission initiated the so- 
called Clear Channel Hearing to determine the appropriate 
classification and best use of all clear channel frequencies 
in the United States, including, of course, 770 kc. Be¬ 



cause of its policy not to consider applications to operate 
on clear channels until after the determination of the Clear 
Channel proceeding, the Commission placed the KOB application 
in the pending file. (R. 4167-8.) 

On August 23, 1949 appellant petitioned the Commission 
to deny any further extensions of KOB's SSA on 770 kc 
(R. 4168). The Commission denied this petition and granted 
extensions of the SSA to permit KOB to continue operation on 
770 kc. The Commission stated that the question of KOB's 
permanent assignment could not appropriately be resolved until 
after decision in the Clear Channel Hearing, and that with 
respect to the question of the most appropriate interim 
arrangement, a shift of K0B*s frequency from 770 kc to 1030 kc 
was not warranted in view of the severe interference to WBZ 
and loss of service to KOB. (R. 4168-9,) 

Appellant appealed these rulings to this Court, In its 
1951 decision, the Court indicated that it would have "little 
difficulty" sustaining the propriety of the Commission's 
original SSA to KOB on 770 kc. But the Court held that the 


8/ The Clear Channel proceedings have not as yet been con¬ 
cluded for essentially the same reasons noted in this Court's 
prior opinion. 
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Commission could not maintain the status quo indefinitely 
and in effect semi-permanently by delaying the ultimate 
determination of KOB*s status until termination of the 
Clear Channel proceeding. It accordingly ordered the Com¬ 
mission to exercise its discretion now, and not after 
resolution of the Clear Channel hearing, to find a solution 
to the KOB problem. But in so reversing the Commission, 
the Court made clear that the Commission could continue 
KOB*s SSA on 770 kc, if it proceeded to reach a determination 
as K0B*s permanent status '’with all deliberate speed”. 

American Broadcasting Co . v. Federal Communications CTom- 
mission . 89 U. S. App. D. C. at 305-8, 191 F. 2d at 500-502. 

Events Subsequent To The 1951 Decision 

Upon the Court’s remand, the Commission held conferences 
among representatives of KOB, WABC and WBZ in August and 
September, 1951, in an effort to resolve the difficult 
problem confronting it. The parties, through the submission 
of extensive engineering studies and written comments, 
advanced conflicting proposals for a settlement of the problem. 
(R. 2446.) While this data was being considered, the Com¬ 
mission maintained the status quo by granting two further 
extensions of KOB’s SSA for six-month periods. 

In April 1952, KOB filed an application for Commission 
consent to a transfer of control through the sale of its 
stock from T.M. Pepperdayto its present owners, Wayne Coy 
and Time, Inc. (R. 2933A). WABC thereupon petitioned the 
Commission to dismiss KOB’s application for regular 
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licensed operation on 770 kc, and to afford it other 
relief, chiefly on the ground that the Communications Act 
makes no provision for the transfer of applications, as 
distinguished from licenses and permits. The Commission, 
in a Memorandum Opinion and Order of May 28, 1952, granted 
the transfer application, and denied the relief requested 
by appellant as prematurely sought, except that consent to 
the transfer of control was granted on the condition that 
it be subject to any action the Commission might take to 
carry out the Court’s mandate. (R. 2933A-2933C.) 

After consummation of the.transfer, WABC again, on 
June 17, 1952, filed a petition seeking dismissal of the 
KOB applications for 770 kc (R. 2935-6). ’KOB filed an 
Opposition and, on July 14, 1952, petitioned for leave to 
amend its applications for licensed operation on 770 kc to 
specify the new owners (R. 2418-24). On September 30, 1952, 
the Commission (Commissioner Webster dissenting), adopted 
a Memorandum Opinion and Order granting the KOB petition 
for leave to amend, denying appellant’s petition to dismiss 
KOB’s applications, and removing the KOB 770 kc applications 
from the pending files for consideration and adoption of 
a proposed decision upon the basis of the 1945 record 
(R. 2444-48). With respect to a contention made by appellant 
in its June 17th petition that the 1945 hearing record com¬ 
piled on these applications was stale, the Commission 
pointed out that it could not assume, merely on the basis of 
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the passage of time, that the record was stale and that 
the question of sftaleness would have to be considered in 
connection with the contemplated proposed decision 
(R. 2447). 

On the same day, the Commission< 5 granted KOB*s appli¬ 
cation of September 8, 1952 to extend its temporary 
authorization on 770 kj: for a period of six months from 
October 1, 1952, or until thirty days following the issuance 
of the final decision on KOB*s applications for regularly 
licensed operation on 770 kc, whichever was sooner 
(R. 2993). In a petition filed on October 21, 1952, pursuant 
to Sections 309(c) and 405 of the Communications Act, 47 
U.S.C. 309(c) and 405, appellant protested and sought re¬ 
consideration of this action of the Commission (R. 2449-2517). 
After alleging that it had been deprived of some 23,000,000 
listeners for a period of eleven years and that the allegedly 
stale 1945 record afforded no basis for a solution of the 
problem, appellant requested the following relief; (1) that 
the six months* extension of K0B*s SSA beset aside; (2) that 
KOB tre-'ordered forthwith (within 48 hours) to return to its 
licensed frequency of 1030 kc; (3) that KOB*s applications 
for licensed operation on 770 kc be dismissed-or returned to 
the Commission*s {>^'nding files to await a decision in the 
Clear Channel proceedings; and (4) that KOB and WBZ be ordered 
to show cause why they should not afford each other substantial 
protection on 1030 kc (R. 2484). 


In a Memorandum Opinion and Order released November 6, 

1952, the Commission found that appellant's petition met the 

requirements for a protest specified in Section 309(c) and 

designated KOB’s application for extension of its SSA for 

hearing; in all other respects, the petition was denied 

(R. 2544-47). The Commission made appellant and WBZ parties 

to the protest hearing and, because appellant had not s-et 

forth any issues in its petition, the Commission also specified 

those issues which it considered "necessary and appropriate" 

(R. 2545). The issues essentially involved a comparison 

of KOB's operations under its SSA on 770 kc with operation 

by it under its license on 1030 kc (R. 2446-7). As to whether 

KOB should be permitted to continue to operate under its SSA 

authorization on 770 kc pending the decision in the protest 

1 ! 

hearing, the Commission found that, because of the substantial 
difference in coverage were KOB taken off its 770 operation 
and returned its licensed operation on 1030 kc, KOB's SSA 
operation on 770 kc was necessary for the maintenance of an 

£/ Section 309(c) provided in pertinent part at that time: 

"... pending hearing and decision the effective date of the 
Commission's action to which protest is made shall be post¬ 
poned to the effective date of the Commission’s decision 
after hearing unless the authorization involved is necessary 
to the maintenance or conduct of an existing service, in 
which event the Commission shall authorize the applicant to 
utilize the facilities or authorization in question pending 
the Commission’s decision after hearing". The section has 
since been amended in respects not material here. 
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existing service. It therefore authorized KOB to continue 
that operation pending the decision after hearing. (R. 2546,) 

WBZ sought reconsideration of the Commission's November 
6th Order. It requested that no hearing be held, that if 
a hearing were held, it be one pursuant to Section 316(a) 
of the Act to determine whether the license of WBZ should 
be modified, and if both these requests were denied, that 
the hearing issues be revised to delete consideration of the 
effects of operation by KOB on 1030 kc, and to exclude all 
testimony as to network affiliation. (R. 3091-3130.) 

Appellant also sought revision of the issues so as to 
preclude (1) consideration of the loss of daytime coverage 
that would be occasioned by KOB in a move to 1030 kc, and 
(2) the interference that would be caused WBZ if KOB operated 
on 1030 kc with 10 kw power. Appellant further requested 
that the issues be enlarged to cover the operation of KOB 
on 1030 kc with 50 kw power, using a directional antenna at 
night, the question of undue concentration of control of 
media of mass communication by Westinghouse, and an examination 
of additional clear channel frequencies which might be avail¬ 
able for the operation of KOB. (R. 3133-53.) 

After consideration of these and other pleadings filed 
by the parties, the Commission, by Memorandum Opinion and 
Order of January 19, 1953,denied the petitions of appellant 
and of WBZ,except insofar as WBZ requested that the Examiner 


be directed to receive no evidence at the hearing relating 
to network affiliation (R. 3264-3273). 

Hearing on the protest was held in February 1953. On 
March 26, 1953, the Examiner issued his Initial Decision 
denying the protest and granting KOB*s application for 
extension of its SSA to operate on 770 kc (R. 3893-3911). 
Exceptions and other pleadings directed to the Initial 
Decision were filed by the parties, and oral argument was 
held thereon before the Commission ^ banc on November 9, 

1953 (R. 4165-6, 4071-4163). 

On July 28, 1955, the Commission issued its decision 
in the protest proceeding (R. 4164-4184). It found that, 
the public interest would be better served by KOB's 
continued operation on 770 kc, pending determination of its 
permanent status, rather than on 1030 kc. Accordingly, 
the Commission denied the protest and granted KOB's appli¬ 
cation for extension of its SSA pending disposition of its 
applications for construction permit and license to operate 
on 770 kc with 50 kw power, unlimited time, provided that 

such extension did not exceed the period of KOB's regular 

10 / 

license. (R. 4179-80.) It is this decision (and four 
prior allegedly interlocutory actions culminating in the 

10 / This decision also denied a motion to reopen the record, 
which had been filed by appellant on May 15, 1953 (R. 4165-6) 
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il/ 

decision) review of which is here sought by appellant. 

While appellant's appeal is thus directed to the protest 
proceeding on the continuation of KOB's SSA, the steps taken 
by the Commission during this period to reach a permanent 
solution to the KOB problem are pertinent in view of appel¬ 
lant's first argument (Pt. 1, App. Br. 18-26). As noted, the 
Commission on September 30, 1952 removed the 1945 record from 
the pending file to determine whether the matter could be 
resolved on that record (R. 2446-7). On November 23, 1953, 
WABC filed a petition to expand the issues and to reopen the 
record in that proceeding to obtain data on several matters 
(R. 2550-2). In a Memorandum Opinion and Order released May 
2 V, 1955, the Commission determined that the 1945 record on 
KOB's applications for permanent operation on 770 kc should 
be reopened and accordingly directed further hearings on the 
ten original issues, added nine new issues, and made WBZ a 
party to the hearing (R. 2559-66). The Commission further 


11 / These four actions are : (1) the Commission's Memorandum 

Opinion and Order of May 28, 1952, granting the transfer 
application of KOB and denying appellant's petition to 
dismiss the KOB's application for regular license on 770 
kc (R. 2933A-2933C); (2) the Commission's actions of 
September 30, 1952, granting KOB's application for extension 
of SSA on 770 kc, denying appellant's petition to dismiss 
KOB's application for regular license on 770 kc, and 
accepting KOB's amendments thereto (R. 2444-48); (3) Memo¬ 
randum Opinion and Order of November 3, 1953, refusing to 
suspend KOB's operation on 770 kc pending a decision on the 
protest hearing ordered therein (R. 2544-2548); arid (4) the 
Commission's Memorandum Opinion and Order of January 19, 1953, 
denying appellant's petition for enlargement of issues 
(R. 3264-3273). 


directed the Examiner to make every effort consojiant with a 
fair hearing to expedite the proceeding and to issue an 
Initial Decision as promptly as possible (R. 2566). 

Appellant, KOB, and WBZ, filed pleadings seeking 
modification of the issues specified in the Commission's 
May 26, 1955 Order. Persons not parties to the hearing 
also asked to intervene and to have other applications com¬ 
paratively considered. In a Memorandum Opinion and Order 
issued March 23, 1956, the Commission disposed of these 
pleadings (FCC 56-246: App.B to Appellant's brief). 

The Examiner, in keeping with the Commission's in¬ 
struction for expedition, called an informal prehearing 
conference on June 20, 1955 (R. 2576). The parties agreed 
to hold informal prehearing conferences in order to work 
out, if possible, a set of stipulations which would mater¬ 
ially shorten the hearing (R. 2979-81). Such conferences 
have been held and the hearing is now scheduled to commence 
on July 25, 1956. 
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SUMMARY OF ARGUMENT 
I 

The primary issue presented by this appeal is the validity 
of the Commission’s judgment, reached after the protest hearing, 
that KOB should not be shifted to its licensed operation on 
1030 kc but should continue its SSA operation on 770 kc, pend¬ 
ing the determination of KOB’s permanent status which is being 
resolved in a separate proceeding. That judgment, based 
primarily on the needs of the listening public for adequate 
radio service, was clearly called for by the facts of record. 

For a shift of KOB from 770 to 1030 kc would enable WABC to 
furnish new primary and secondary nighttime service only to 
persons all of whom are now supplied with at least one primary 
service and a very great majority of whom now enjoy an abundance 
of service from other stations. On the other hand, the shift 
would not only reduce the primary service areas of both KOB 
and WBZ and cause a substantial dimunition in the secondary 
service of WBZ, but it would create white areas during both day 
and night affecting 126,321 persons, who would be deprived of 
the only primary service presently available to them, and, in 
the case of some 28,000 of this 126,321 figure, of their only 
service. 

II 

In view of its failure to specify or in any way indicate 
issues in its protest pleading, appellant had no right , under 
the provisions of Section 309(c) of the Communications Act, 

47 U.S.C. 309(c), to any particular issues. In fact, appellant 
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has never urged upon the Commission the inclusion of the 
issue whose absence from the hearing it most complains of in 
this appeal. The issues upon which the protest hearing was 
conducted were appropriate in view of the nature and purpose 
of that hearing — to ascertain the most desirable temporary 
operation for KOB, pending resolution of the separate pro¬ 
ceeding to establish KOB®s permanent operation. In urging 
that certain additional broader issues should have been 
included, appellant has erroneously sought to convert the 
properly narrow protest hearing on KOB’s interim operation 
into an entirely different proceeding similar to that now 
being conducted to determine KOB*s permanent assignment. 

Ill 

The Commission's actions during the period subsequent to 
the issuance of the Court's 1951 mandate have been in full 
accord with that mandate. Appellant's charge of inaction 
during this period is without factual basis. The Commission, 
in line with this Court's direction to explore all of the 
many possibilities for action, has done just that, and in 
the most logical and appropriate order: It considered first 
the possibility of reaching an informal agreement among the 
parties, then the possibility of a decision based upon the 
1945 record, and, finally, when neither of these proved 
feasible, it turned, with instructions to the Examiner to use 
all possible expedition, to the more time-consuming process 
of a decision on a supplemented record. The crucial con¬ 
sideration is that the Commission has been actively engaged 


since 1951 in seeking the final solution to the KOB problem 
and that it is moving expeditiously. Appellant’s actions 
during this period, particularly its failure to appeal or 
seek mandamus, are indicative of the propriety of the Com¬ 
mission’s procedure. 

IV 

The validity of the Commission’s action of September 
30, 1952, permitting the amendment of KOB’s applications for 
regular license on 770 kc to reflect new stock ownership and 
denying appellant’s request to dismiss these applications, 
is not properly in issue. While appellant terms this order 
"interlocutory” to the protest decision order of July 28, 

1955 appealed from, it has no bearing upon the grant of a 
further SSA to KOB and is actually interlocutory to the pend¬ 
ing proceeding on KOB’s applications for permanent operation 
on 770 kc. 

In any event, the Commission’s action permitting the 
amendment was clearly proper. The Commission, under the 
Communications Act and its Rules, has the power to grant 
requests to amend applications, and the facts of the instant 
situation and applicable precedent clearly called for such 
a grant here. Even were appellant correct in its argument 
that the amendment should not have been accepted and that 
KOB’s application for 770 kc should have been dismissed, that 
would not lead to the result appellant envisages,for there 
is no requirement that KOB have pending an application for 
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regular assignment on 770 kc in order to secure an SSA for 
that frequency. The only effect of denying the amendment 
to the application would have been unnecessary further delay 


ARGUMENT 

I. The Commission Properly Decided, After A Hear- 


. That KOB Should Remain on 770 kc Pendin 


The Determination As To Its Permanent Operation 


Which Is Beina Resolved In A Separate Proceedin 


For all the complexity of its past history and the 

difficult nature of the questions confronting the Commission 

as to the permanent solution of this controversy, the primary 

12 / 

issue presented by the Notice of Appeal — the validity of 
the Commission’s determination, made after a hearing, as to 
the most appropriate temporary measures to be taken pending 
that permanent solution is a relatively simple one. 

Appellant’s arguments on this score appear to be twofold. 
First, it is argued that since this Court’s mandate in the 1951 
proceeding permitted KOB to remain on 770 kc temporarily on 
the condition that ’’appropriate proceedings are promptly 
begun and expeditiously carried forward”, the Commission had 
no lawful alternative in September 1952 and thereafter but 
to remove KOB from 770 kc and return it to its licensed 


12 / Appellant’s Notice of Appeal (pp. 1-2) states that the 
appeal is from the Commission’s Decision in the protest pro¬ 
ceeding granting KOB an extension of SSA for operation on 
770 kc, and from four other actions appellant considers 
interlocutory to that Decision. 






13/ 

frequency of 1030 kc (Br. 18-26). Appellant’s second 
argument is directed to the' protest hearing and decision 
therein. It argues that the issues in that hearing were 
unreasonably and arbitrarily restricted by the Commission 
and that even on the restricted issues, the protest decision 
is not warranted by the facts found and is counter to the 
public interest (Br. 39-49). Both of these arguments are 
without merit. In view of the terms of the Notice of Appeal, 
we shall discuss first the conclusion reached by the Commission 
in the protest hearing. 

A. The Commission’s Judgment In The Protest Proceeding 
That The Public Interest Required The Maintenance 
Of KOB’s Operation On 770 kc Pending A Permanent 
Solution Was A Reasonable One. Fully Warranted By 
The Facts Adduced Under Appropriate Issues . 

The instant appeal, despite appellant’s interjection of 
arguments concerning it, does not raise any question con¬ 
cerning the permanent solution to the KOB problem. That 
matter is now before the Examiner and the Commission for final 
resolution. The appeal is directed to the question of the 

most appropriate interim arrangement for KOB, a question which 

11 / 

depends in the last analysis upon the interest of the public. 


13 / It may be noted here that appellant has at no time prior 
to this appeal sought to bring any action in the nature of 
mandamus on any theory that the Commission had no alternative 
but to remove KOB from 770 kc merely because of the time 
elapsed since this Court’s first decision. 

14 / In view of the admittedly difficult problems involved, the 
statement of the Supreme Court in Federal Communications Com¬ 
mission V. Pottsville Broadcasting Co.. 309 U.S. 134, 138, 


That being so, we believe the case turns on the validity of the 
Commission’s judgment, reached after a full hearing on ap¬ 
pellant’s protest, that the public interest required the re¬ 
tention of KOB on 770 kc during the interim period before the 
final decision in the proceeding now in progress to determine 
KOB’s permanent status. We shall therefore take up appellant’s 
argument on the protest hearing in considerable detail. 

Appellant makes two arguments on this basic question: 

(1) that the issues upon which the protest hearing was conducted 
were unduly restricted (Br. 39-45); and (2) that even on the 
basis of these issues, the Commission’s decision should have 
been to shift KOB from appellant’s frequency (770 kc) to 
1030 kc (Br. 45-49). Neither argument, as will be shown, has 
merit. 

1. The propriety of the Commission’s judgment in 
the protest hearing that KOB should be retained 
on 770 kc during the interim period . 

This point is the heart of this case, sinde it represents 
the public interest judgment of the Commission as to the 
appropriate interim arrangement for KOB. In ordering a hear¬ 
ing on its grant of an extension of KOB’s SSA on 770 kc, the 
Commission specified five issues (R. 2546-7): (1) to 

determine the areas and populations which would receive ser¬ 
vice if KOB operated on 770 kc with 50 kw day and 25 kw night, 

14 / (Cont’d) 

new code for the adjustment of conflicting private rights through 
adjudication,” is particularly appropriate here. For, the 
sharply conflicting private interests here had to be resolved 
by a decision as to the public interest, so long as adequate 


recognition of private rights conferred by the Act was had. 
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and the availability of other primary and secondary service 
to such areas and populations; (2) to obtain similar data 
if KOB operated in accordance with its license on 1030 kc; 

(3) to determine the nature and extent of objectionable inter¬ 
ference KOB would cause WABC on 770 kc, and the availability 
of other primary and secondary service to the interference 
areas; (4) to obtain similar data with respect to the inter¬ 
ference to WBZ on 1030 kc; and (5) to determine whether 
pending the final decision on KOB*s applications for regular 
license on 770 kc, the public interest would be better served 
by continued operation of KOB on 770 kc or by directing it 
to return to its licensed facilities on 1030 kc. 

After full hearing on these issues, the Commission, as 
had the Examiner, concluded that moving KOB from 770 kc to 
1030 kc would deprive substantial areas and popula tions of 
their only primary service without any concomitant benefit 
to the public (R. 4179). It therefore reaffirmed the grant 
of its SSA. 

The Commission's Decision (R. 4164-84) sets out in 
considerable detail all of the relevant facts. Among these, 
the determinative facts which required the conclusion that 
KOB should remain on 770 kci pending a permanent solution are 
comparatively simple in nature. Since they appear in terms 
of the populations within the primary and secondary service 
areas of the stations involved, some initial explanation of 
these terms is essential. Primary service is provided day and 
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night by a station’s groundwave signal, and the primary service 
area is not subject to objectionable interference or object¬ 
ionable fading. Section 3.11 of the Rules, 1 Pike & Fischer, 
15/ 

RR 53:103. Class 1-A and 1-B stations, which operate on so- 
called clear channels, are both protected against objectionable 
interference daytime to their .1 mv/ra groundwave contour 
(100 uv/m) from stations on the same channel. At night there 
are no other stations on Class 1-A channels. While the rules 
do not specifically provide for protection to a Class 1-B 
station’s nighttime groundwave signal from other stations on 
the same channel, they are as a practical matter afforded 
such protection since their long-distance skywave signal, 
which does receive protection, will almost always extend 
beyond the groundwave signal. See Sections 3.182(a)(1) and 
3.l82(v), 1 Pike & Fischer, RR 53:271-2 and 53:279. 

The secondary service area is the area served by the 
skywave signal. Only Class 1 stations are assigned on the 


15 / The groundwave signal is generally constant and is con¬ 
ducted over the earth’s surface for relatively short distances. 
While, under the Standard Broadcast Technical Standards 
(formerly Standards of Good Engineering Practice), a signal 
intensity of anywhere from .1 mv/m (microvolts per meter) to 
1 mv/m is necessary to provide primary service to rural areas, 
depending upon the time of year and whether the area concerned 
is northern or southern, the .5 mv/m signal intensity contour 
is properly spoken of as delimiting the primary service area 
for rural areas and towns up to 2500 in population. A 
signal of a least 2 mv/m is required for primary service to 
larger cities. See Sections 3.182(f), (g) and (h), 1 Pike 
& Fischer, RR 53:274—53:275; Belle City Broadcasting Co .. 

5 Pike & Fixcher, RR 826a, at 831. 
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basis of rendering secondary service. Sections 3.11, 3.182(a)— 

(1), 1 Pike & Fischer, RR 53:103, 53:272. It is a nighttime 

16 / 

service which, unlike primary service, is '"necessar i ly 

subiect to some interference and extensive fading ...'*. 

11 / 

Section 3.182(i), 1 Pike & Fischer, RR 53:275. Class 1-A 
stations have no other stations on their frequencies at night 
and thus receive complete protection. Class 1-B stations 
have their skywave signals protected to the .5 mv/m contour 
from other stations on the same channel. (Class II and other 
Class 1-B stations may operate on 1-B channels at night.) 

See Sections 3.182(a)(1) and 3.l82(v). 

WABC is a Class 1-A station, operating with 50 kw power, un¬ 
limited time, on 770 kc. WBZ is a Class 1-B station, 

W 

operating with 50 kw power, unlimited time, on 1030 kc. 

The crucial facts with respect to the operations of 


16 / The skywave signal travels through the sky and is refracted 
back to earth. This refraction is more reliable and extensive 
at night, and nighttime skywave affords a service in an area 
substantially greater than that served by the groundwave. The 
Commission’s rules do not recognize daytime skywave as a useful 
signal. 

17 / Both Class 1-A and 1-B stations receive nighttime protection 
to their .5 mv/m groundwave contours from stations on adjacent 
channels; they are not protected, however, in their secondary 
service areas from adjacent channel interference. Sections 
3.182(a)(l)(i) and 3.l82(v). 

18 / Class 1-A stations operate with power of 50 kw and Class 
1-B stations with powers from 10 to 50 kw. Clear channel 
frequencies are designed to render primary and secondary 
service over an extended area and at relatively long distances. 
Section 3.182(a)(1)(i) and (ii), 1 Pike & Fischer, RR 53:272. 
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WABC, WBZ and KOB, depending upon whether KOB operates on 
770 kc with 50 kw day, 25 kw night, as it is now doing, or 
on its licensed frequency of 1030 kc, with 10 kw power, re 
as follows: 

The daytime service area of WABC is not affected by K0B*s 
operation on 770 kc. The 770 kc operation of KOB does cause 
appellant’s station WABC to lose its entire nighttime secondary 
service population of 23,935,000 persons, and also 7.1% of 
the nighttime primary service population (or 1,101,000 persons) 
Portions of the nighttime primary service area so lost ' 3 - 
ceive primary service at night from 48 other stations; all of 
these 1,101,000 persons presently receive primary nighttime 
service from at least one station, and about 90% of them 
receive it from four or more stations. As to the secondary 
service area, a minimum of 11 and a maximum of 29 Class I 
stations render such service to each part of the secondary 
service area lost by WABC. (R. 4177,) 

On the other hand, a change in KOB’s interim operating 
assignment from 770 kc to 1030 kc would cause a loss in WBZ*s 
nighttime primary service to 120,500 persons. While 17 other 
stations would render primary service to portions of the area 
containing these 120,500 persons, 56.7% of the figure, or a 
population of 68,328, would receive primary service at night 
from ^ other station and would therefore lose their only 
primary service. The 1030 kc operation by KOB would cause a 
reduction in WBZ*s secondary service of 10,631,000 persons; 
a minimum of 18 and a maximum of 29 stations supply secondary 
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service to each part of the secondary service area that would 

be lost by WBZ. (R. 4177-8.) 

But of even greater importance is the effect of a shift 

of KOB on its service. This would result in a loss in KOB*s 

daytime primary service population of 96,959 persons, of whom 

28,435 persons receive no other primary service whatsoever. 

Since there is no skywave service during the day,this means 

that these people are in what is known as a "white area" 

19/ 

which normally receives no adequate service of any sort. 
FurthermorOj during nighttime hours, there would be a reduction 
in KOB*s primary service population of 32,516 persons, of 
whom 29,588 persons (90.9% of the population lost) presently 
receive primary service at night only from KOB. This night¬ 
time "white area” receives secondary service from eleven Class 
I standard broadcast stations. (R. 4176-7.) 

In summary, the shift of KOB from 770 to 1030 kc would 
enable WABC to furnish new primary or secondary nighttime 
service only to persons most of whom are now supplied with 
an abundance of such service by other stations, and all of whom 
are now receiving primary service.from at least one station. 


19 / The Commission’s rules also recognize intermittent service 
which is rendered by the groundwave and begins at the outer 
boundary of the primary service area and extends to the value 
of the signal where it may be considered as having no further 
service significance. This service, which is subject to in¬ 
terference and fading, may vary widely from day to night and 
generally varies from time to time as tbe name implies. 
Sections 3.11(c). 3.182(j), 1 Pike & Fischer, RR 53:103, 276. 
Thus, while portions of the daytime white area here involved 
might receive intermittent service, it is clear that for sub¬ 
stantial periods of time the area would receive no adequate 
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On the other hand, the shift to 1030 kc would not only reduce 

the primary service areas of both KOB and WBZ and cause a 

substantial diminution in the secondary service of WBZ, but 

it would create white areas during both day and night affecting 

126,321 persons who would be deprived of the only primary 

service presently available to them, 28,435 of whom would be 

deprived of any adequate daytime service. It is because of this 

major consideration that the Commission concluded that the 

public interest required the retention of KOB on 770 kc during 

20l 

the interim period. (R. 4178). 

Appellant's argument on this score is that the return of 
KOB to its licensed frequency would result in an overall net 
gain of service to the public, because of the following 
figures: (1) with KOB operating on 770 kc, WABC at night loses 

its secondary service area of 23,935,000 persons and 1,101,000 
persons in its primary service area, or a total loss or 
25,036,000 listeners; (2) with KOB on 1030 kc, WBZ would cease 
to provide primary nighttime service to 120,500 persons and 
secondary service to 16,224,000 or a combined loss of 
16,344,500 persons; (3) KOB, operating on 1030 kc, would lose 


20 / The Commission also noted another consideration, which 
’’although subordinate to the factor stated above”, reinforced 
its judgment. Section 307(b) of the Communications Act calls 
for ”a fair, efficient, and equitable distribution of radio 
service” among the several states and communities. The Com¬ 
mission found that in the instant case, this provision of the 
Act clearly militated for the undiminished maintenance of WBZ*s 
nighttime service area, since the rural communities of New 
England have but one Class I transmission service (WBZ) as 
against six Class I transmission services (including WABC) 
located in New York and serving the rural communities in the 
middle-Atlantic states. (R. 4178). 
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25,730 persons daytime and 32,515 nighttime who are now 
served by its operation on 770 kc. Thus, appellant concludes, 
the ’*cold statistics*' compel the return of KOB to the 1030 
frequency (App. Br. 47). 

It is clear that appellant has reached its statistical 
conclusion by ignoring the availability of other services to 
the populations which now do not receive WABC*s service or 
which would lose service from KOB and WBZ if KOB were shifted 
to 1030 kc. In so doing, it has ignored the very basis of the 
Commission’s decision. 

We do not believe any extended discussion is needed to 
justify the Commission’s judgment that it should consider 
whether the particular service involved is primary or secondar 
and also the availability of other services. Tl^i s judgment 
is clearly a reasonable one, well within the agency’s dis¬ 
cretion, as is the ultimate conclusion that the substantial 
white areas resulting from an interim shift of KOB from 770 kc 
to 1030 kc require that such a shift not be made pending 


21 / This figure is obtained by appellant by assuming a KOB 
operation on 770 kc with daytime power of 50 kw. We shall 
show infra , pp.30-34 » the reason why the Commission properly 
determined that the issues in the protest hearing should be 
limited to a comparison involving only the licensed operation 
of KOB on 1030 kc. (10 kw daytime). In any event, it is 
difficult to understand appellant’s use of the 50 kw figure 
here, since its argument, as we understand it, is that even 
on the Commission’s more limited hearing issues, the facts 
adduced favor its position. 

22 / Secondary service, it should be noted, is delivered where 
the skywave signal for 50% of the time has a field intensity 
of .5 mv/m (500 uv/m) or greater. Section 1.382(i), 1 Pike 
& Fischer, RR 53:275. It is a lower grade of service than 
primary service. 
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determination of the permanent solution. It is in line with 
a well-established and consistent policy of giving service to 
areas without any primary service in preference to areas 
which, while perhaps larger, already receive primary service. 
See, e.g., WJIM, Inc .. 3 Pike & Fischer, RR 1692; Scripps- 
Howard Radio. Inc .. 3 Pike & Fischer, RR 1796; Newark Broad¬ 
casting Corp .. 3 Pike & Fischer, RR 839, 850; Frank R. Gibson . 

3 Pike & Fischer, RR 529. This policy has been sustained by 
this Court upon appeal. Radio Cincinnati. Inc , v. Federal 
Communications Commission . 85 U.S. App. D. C. 292, 177 F. 2d 
9' : Beaumont Broadcasting Corporation v. Federal Communications 
Commission . 91 U. S. App. D. C. Ill, 302 F. 2d 306, Appellant 
has not shown the Commission’s judgment to be arbitrary. In¬ 
deed, since it has ignored the determinative aspect of the 
Commission’s decision (i.e., the avoidance of substantial areas 
without any primary service), it cannot even be said to have 
made a real attack on that judgment. 


23 / Brief comment is in order on two other points raised by 
appellant. Appellant has charged that the Commission’s extension 
of KOB’s SSA for a period not to extend beyond that of KOB®s 
current license (instead of for just six months) has insulated 
the Commission from future attack and enabled it ”to take its 
own time” in reaching a decision in Dockets No. 6584 and 6585 
(App. Br. 48-9). In view of the full adjudicatory hearing 
held by the Commission on the question of KOB’s interim 
operation, this was clearly a reasonable provision. Since an 
adjudicatory hearing before the Commission must last an 
appreciable period of time, and review by this Court consumes 
an additional substantial period of time, a repetition of the 
present hearing and review process each six months is not 
practically possible. Appellant may always urge that new 
circumstances require a reconsideration of the existing SSA. 
Appellant has not shown how it is aggrieved by the sound 
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2. The propriety of the issues in the protest hearing . 

Appellant also argues that the issues were "loaded'' 
against it because the comparison between KOB*s SSA and 
licensed operation involves different powers (50 kw day, 25 kw 
night on 770 kc; 10 kw day and night on 1030 kc). It contends 
that the comparison should have been made on the basis of the 


23/ (ContM") 

administrative procedure here devised by the Commission. 

Appellant has also argued (Br. 36-39) that under the 
provisions of Section 309(c), KOB should have been taken off 
770 kc, pending the outcome of the protest hearing. Since 
that hearing has been concluded and a decision issued, the 
question raised by appellant as to what procedure the Com¬ 
mission should have followed during the pendency of the 
hearing (and which WABC could have had reviewed immediately 
as a final order) is now moot. 

In any event, it is obvious that the Commission correctly 
kept KOB on 770 kc pending the protest hearing. Section 
309(c) (see Appendix, infra ) provides that the Commission 
shall authorize the applicant to utilize the facilities pend¬ 
ing the outcome of the protest hearing if the authorization 
is necessary to the maintenance of an existing service. 

That is clearly the instant situation, since, as has_ b^en 
shown, "the service which KOB could provide under /.it^/ license 
would differ substantially in coverage from that which it 
provides on 770 kc.” (R. 2546). The Metropo1itan case 
( Metropolitan Television Co . v. United States . 95 U.S. App. 

D. C. 326, 221 F. 2d 879), relied upon by appellant (Br. 37), 
is not in point, since there the protested service came into 
existence as a result of the protested authorization; here 
the service antedated the authorization, the SSA being a 
request for the continuation of the service. There is no 
problem here of the sort appellant suggests (Br. 37), of an 
applicant getting on the air before a protest is filed and 
then claiming to be an existing service. The Commission has 
always held that the date for determining whether a protested 
authorization continues an "existing” service is the date when 
the grant is made. That determination has been sustained by 
this Court. See, e.g.. Van Curler Broadcasting Corp . v. 

Federal Communications Commission . _ U. S. App. D. C. _ 

225 F. 2d 23. K0B*s service on 770 kc was an existing 
service at the time the protested SSA was granted and had 
been in existence for eleven years. 
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sarae powers on both frequencies, with possible operation by 
KOB on 1030 kc considered on the basis of 50 kw day and 25 
kw night. 

A basic defect in this position is that appellant has 
never asked the Commission to make such a comparison. Ap¬ 
pellant argued before the Commission that the comparison of 
the KOB operations on 770 and 1030 kc should be restricted to 
consideration of nighttime hours and, with respect to 1030, 
should involve a KOB operation with 50 kw power, directional 
antenna, as was contemplated by the Commission in its 1940 
assignment of KOB to 1030 kc (R. 3135-8, 3269). The Commission 
accordingly passed on these two requests. It rejected the 
first on the ground that the daytime comparison was pertinent 
to the public interest determination, and the second on the 
grounds that KOB had never been licensed for 50 kw operation 

24/ 

on 1030 kc and that in any event, it would be patently un¬ 
reasonable to require KOB to go to the expense of erecting a 


24 / K0B*s license specifies 1030 kc, with power of 10 kw, un¬ 
limited time. Prior to the grant of this license by order 
of March 4, 1941, it was 1180 kc with 10 kw power. It had had 
a construction permit for 50 kw on 1180 kc, and in 1940 the 
Commission had considered assigning it to 1030 kc as a Class 
II station with 50 kw, unlimited time. This assignment was 
not made, however, KOB being assigned to 1030 kc with power 
of 10 kw in March of 1941. On June 3, 1941 K0B*s application 
for a six month SSA on 1030 kc, with 50 kw day and 25 kw 
night, was granted. However, on October 14, 1941, the Com¬ 
mission, on its own motion, modified the SSA to specify 
operation on 770 kc. KOB therefore never had a license for 
operation on 1030 kc with more than 10 kw power, although it 
had had a construction permit for operation with 50 kw on 
1180 kc, its original frequency, and an SSA for 50 kw opera¬ 
tion on 1030 kc. (R. 4166-7.) 


directional antenna for temporary operation on 1030 (R. 3272-3). 

The Commission never passed on the question now raised by 

appellant, of whether the two operations with the same power 

of 50 kw day, 25 kw night, should be compared, because appellant 

never suggested that they should. Accordingly, it cannot 

properly raise it here for the first time. Communications Act, 

Section 405, 47 U.S.C. 405; Democrat Printing Co . v. Federal 

Communications Commission . 91 U.S. App. D. C. 72, 78, 202 F. 2d 
25/ 

298, 303-4. 

The reason for the comparison ordered by the Commission 
is, we think, obvious. Thei Commission was here concerned with 
finding "the temporary berth of KOB pending its regular assign¬ 
ment’* (R. 3272). As a result, the Commission pointed out that 
it would be inappropriate to consider clear channel frequencies 
other than 770 and 1030 kc (R. 3272). Because of ’’the emergency 
nature of the proceeding" (R. 3272), the Commission limited 
its inquiry to the historical situation with which it was 
confronted. 

KOB had been operating, under Commission authorizations 

25 / It should be noted, on appellant’s charge of "loaded" issues, 
that the fact that the comparison involved KOB’s licensed 
power of 10 kw on 1030 cuts both ways; against appellant with 
respect to KOB’s coverage, but in appellant’s favor as to 
the interference caused WBZ during nighttime hours. Appellant 
has ignored the latter consideration although of course a 
50 kw KOB operation on 1030 kc would cause greater interference 
to WBZ than operation at 10 kw. 


and this Court’s 1951 mandate, with a particular SSA on 770 kc, 
and also had a specific outstanding license for 1030 kc. The 
question to be resolved in the protest proceeding was there¬ 
fore appropriately limited to whether KOB should continue to 
operate on 770 kc in accordance with the protested grant or 

whether the SSA should be withdrawn, leaving KOB its licensed 

26/ 

operation to fall back upon. In view of the existing situa¬ 

tion and the terms of the actual license held by KOB on 1030 kc, 

there would be no justification, particularly in the light of 

27/ 

the provisions of Section 316(a) of the Act, for the Com¬ 
mission, in the Section 309(c) hearing, to engage in the com¬ 
parison here demanded by appellant. Appellant is attempting 
to convert the properly narrow Section 309(c) hearing into a 
proceeding of an entirely different nature and one which. 


26/ It is not free from question whether KOB can fall back 
upon its licensed operation. As this Court stated in its 
1951 decision, ’’there may be some doubt as to whether it can 
feasibly be returned to operation on its licensed frequency 
of 1030 kc since station WBZ, Boston, withdrew opposition to 
the grant on the understanding that it was a temporary, stop¬ 
gap measure.” 89 D.S. App. D.C. at 307, 191 F. 2d at 502. 

WBZ has vigorourly challenged any claimed right of KOB to 
operate on 1030 kc. While recognizing WBZ’s position (R.3271- 
2), the Commission felt justified, because of the fact of 
KGB’s outstanding license, in comparing the two frequencies 
in this temporary assignment proceeding. 

27 / Section 316(a), 47 D.S.C. 316(a), provides that a station 
license may be modified by the Commission but that ”No such 
order of modification shall become final until the holder of 
the license or permit shall have been notified in writing of 
the proposed action and the grounds and reasons therefor, and 
shall have been given reasonable opportunity, in no event 
less than thirty days, to show cause by public hearing, if 
requested, why such order of modification should not issue.” 
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b6caus6 it would be coterminous with the proceeding being 
held to determine KOB*s permanent status, would be com¬ 
pletely useless. 

Appellant argues additionally and along the same line 
(Br. 41-5) that the Commission erroneously refused to expand 
the issues in the protest hearing to permit additional economic 
program and engineering data. It contends that it had a right 
to adduce such data under the explicit provisions of Section 
309(c) and that, in any event, the data was material to the 
public interest determination to be made. 

Appellant’s present claim of a right to introduce such 

data is undercut completely by an examination of its pleadings 

28/ 

before the Commission. Section 309(c) provides that a protest 
be filed within a thirty day period, that if it meets the re¬ 
quirements of the Act the Commission must so find within a 
specified period, and that the protested application must be 
designated "for hearing upon the issues set forth in the pro¬ 
test, together with such further specific issues, if any, as 
may be prescribed by the Commission.*^ Appellant here filed 
its protest pleading withim the 30-day period but specified no 
issues whatever in the pleading . The reason for this is freely 

28 / Section 309(c) has since been amended, but the amendments 
are not pertinent to this discussion. The Section as it read 
at the time here in issue is set forth in its entirety in the 
Appendix, infra . 
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conceded by appellant. Appellant did not want a hearing on 
its protest and, of course, did not therefore want any issues 
(App. Br. 42, R. 3041, 3155-6). 

The Commission found that appellant*s protest met the 
requirements of 309(c) and therefore designated the KOB SSA 
application for hearing. Since appellant had not specified 
any issues, the Commission set out the issues which it deemed 
necessary and appropriate (R. 2545-7). It was only then, 
after the 30-day period for filing the protest had expired 
and, in fact, on the very day initially set for the commence¬ 
ment of the hearing, that appellant sought to radically change 
the hearing issues. 

We believe it clear, in light of these facts, that 
appellant could not demand as of right the additional issues 
it sought. Not only did the protest contain no issues, but, 
contrary to appellant’s bare assertion in its brief (3r. 43), 
the issues later sought to be raised were not ’’implicit” in 
the protest. The 35-page protest pleading (printed in full 
in the supplemental joint appendix) itself demonstrates that 
appellant gave no indication as to appropriate issues in a 
hearing to be held on the SSA, for the simple reason that it 

29 / The protest pleading, which was directed to the permanent 
solution of the KOB problem, consisted of a lengthy recitation 
of the history of the controversy, and arguments to the effect 
that KOB must be immediately returned to 1030 kc (R. 2450-2517). 
The pleading was filed under 309(c) solely to obtain expedited 
action upon the Commission’s part (R. 3157). 


-36- 


neither desired nor contemplated such a hearing (R.2450-2517). 
For example, there was no indication in the protest that 
frequencies other than 770 or 1030 kc should be considered 
in a protest^hearing. And, with respect to appellant’s sub¬ 
sequently requested issue directed to the importance to its 
networking operation of the l-A frequency of 770 kc, appellant 
is reduced to pointing to an introductory phrase describing 
WABC as its ’'flagship station” (R. 2450). Again, with respect 
to network programming in the various areas involved, the only 

r 

reference in the protest to this matter was made in connection 

M/ 

with a separate argument (R. 2476-80). Significantly, ap¬ 
pellant, in its petition to expand the issues (R. 3133-53) 
and in its responses to the other parties* oppositions 
(R. 3155-62, 3275-9), never pointed to any portion of its pro¬ 
test pleading as establishing the right to a particular issue 
requested. 

The question raised by'appellant *s petition to expand 
the issues is therefore not one of right but whether the Com¬ 
mission’s action denying the petition was arbitrary or an abuse 
of its discretion. As mentioned above, appellant sought to 
enlarge the issues to cover frequencies other than 770 kc and 
1030 kc, and such questions as the availability of network 

30/ This argument was that the 1945 record with respect to a 
permanent solution of KOB’s problems was inadequate because 
it contained no such data, that therefore no immediate 
permanent solution of the KOB problem was feasible, and that 
since WABC consequently would continue to be hurt by KOB’s 
operation for some years, the situation should be immediately 
remedied. 
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programs and network affiliations in the areas involved,undue 

concentration of control of the media of mass communications 

by Westinghouse, and the importance of the 1-A frequency of 

770 kc to appellant’s networking operations. But such issues 

are obviously inappropriate in proceedings to determine a 

temporary frequency and mode of operation for KOB. To consider 

frequencies other than 770 or 1030 would convert the hearing 

into a miniature clear channel proceeding, with the result 

that decision would be postponed to the indefinite future 
31/ 

(R. 3272). 

The Commission also reasonably believed that the programming 

and economic issues were not appropriately involved in- r 

proceeding to determine KOB’s interim operation (R. 3272-3). 

If these and other similar issues had been taken up in the 

32/ 

protest hearing, the result would have been a hearing similar 
to that being conducted to determine KOB * s permanent frequency, 
with approximately the same protracted termination date. 


31 / It was for this reason that a request for such an issue 
has been rejected in the proceeding to determine K0B*s permanent 
status (R. 2563). The instant expedited proceeding to settle 
the interim or temporary question presents an a fortiori 
situation in this respect. 

32 / Issues directed to programming and to the extent of over¬ 
lap (service to the same area) of intervenors* stations have 
been included in the hearing to determine KOB’s permanent 
assignment (R. 2565-6; p. 19, Appendix B to appellant’s brief); 
the Commission has not definitely decided whether to include 
in that proceeding an issue as to the importance of the 1-A 
frequency 770 kc to appellant’s networking operations. It 
should be noted that the programming and economic issues could 
not properly be restricted only to those urged by appellant. 

The other parties would have to be accorded the right to 
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The Commission’s determination that the temporary assignment 
proceeding should be conducted on issues directed only 
to coverage, interference, and availability of other services 
in the areas involved, and not to programming, economic, and 
other issues similar to those in the permanent assignment 
proceeding, was therefore the only practical one in the 

M/ 

circumstances of this case. 


(Cont’d) 

demonstrate the uniqueness or importance of their network or 
non-network programs and to go into appellant’s interests in 
other media of mass communications. 

33 / Appellant argues that the Commission erred in taking 
into account the fact that the rural communities of New 
England have but one Class I .transmission (WBZ) as against 
six in the case of appellant’s area (middle-Atlantic states), 
while rejecting a showing by it that other Westinghouse 
stations provide similar network service to the area WBZ 
would lose. But a station’s network programs are of course 
not its entire program structure. Appellant’s argument 
takes no account of this fact. 


-39- 


B. The Commission *s Actions Have Been In Full 
Accord With This Court*s Mandate . 

In addition to attacking the Commission’s determination 
in the protest hearing, appellant also appears to urge that 
because of the Commission’s alleged ’’inaction” since 1951, 
time has run out on the Commission and, public interest con¬ 
siderations notwithstanding, KOB must be taken off the 770 
frequency and placed elsewhere, presumably on 1030 kc 
(Br. 18-26), We believe that examination of this Court’s 
1951 decision and the Commission’s several actions in 
compliance therewith, demonstrates that this demand for 
summary reversal is without foundation. 

The Court held in its previous opinion that the Commis¬ 
sion had not satisfied the requirements of Section 312(b) 
(now in 316) of the Act because KOB had been kept on WABC’s 
frequency for an unduly long period of time without accord¬ 
ing WABC a hearing on what was in effect a modification of 
its license because of the interference within its normally 
protected contours. However, the Court did not require an 
immediate cessation of KOB’s 770 kc operation because, as 
it stated, ”We recognize that the Commission’s task is most 
difficult.” After noting that there appeared to be many 
possibilities for action, which the Commission should study, 
the opinion concluded with the following paragraph which is 
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particularly addressed to the question now raised by 
appellant (89 U.S, App. D.C. at 307-8, 191 F. 2d at 502-3): 

Reversal, without more, will not meet the needs 
of this case. For KOB has been operating on the 
frequency of 770 kilocycles for ten years. And 
there may be some doubt as to whether it can feasibly 
be returned to operation on its licensed frequency of 
1030 kilocycles, since station WBZ, Boston, withdrew 
opposition to that grant on the understanding that it 
was a temporary, stop-gap measure. Certainly KOB 
should not be forced off the air or unduly compelled 
to limit service. An immediate withdrawal of its 
special service authorizations might well produce 
that result. Accordingly, greater flexibility is 
necessary in disposing of this case. United States 
V. Morgan . 307 U.S. 183, 191 (1939); Addison v. 

Holly Hill Co .. supra at 621. We think the Commis¬ 
sion should be given an opportunity to consider anew 
the difficult practical problem which confronts it. 

If appropriate proceedings are promptly begun and 
expeditiously carried forward, we would not regard 
it as inconsistent with our holding here if the 
Commission were to preserve the status quo for such 
reasonable period as may be necessary to make **a 
valid determination . . . with all deliberate speed.** 
Addison v. Holly Hill Co .. supra at 619; Lambros v. 
Young . 79 U.S. App. D.C. 247, 145 F. 2d 341. 

The Court's opinion thus made clear that the Commission 
must seek a permanent solution **with all deliberate speed,** 
and that pending such solution, the Commission might main¬ 
tain the status quo in order to avoid forcing KOB off the 
air or unduly limiting its service to the detriment of the 
public. As is shown in the Counterstatement of the Case, 
the Commission's actions subsequent to the Court's decision 
have been in full accord with these two expressions of the 
Court. The Commission immediately commenced its difficult 
task of working out the permanent solution to this 


controversy* Its first effort, commenced in August and 

September of 1951, was to hold conferences among the various 

34 / 

parties in an effort to reach an informal agreement. 

These conferences, which involved the submission of various 
proposals, written comments, and extensive engineering data, 
were surely an appropriate step in making a ’’thorough study” 
of the ’’many possibilities for action in this case,” Had 
an informal agreement been reached, the whole complex 
controversy would have been solved and the subsequent proce¬ 
dure found to be necessary would have been obviated. 

Appellant’s argument directed to this initial period 
is difficult to make out. On page 14 of its Brief, appellant 
argues that in view of the Court’s mandate that ’'appropriate 
proceedings be promptly begun and expeditiously carried 
forward”, the ’’Commission’s inaction for the ensuing fourteen 
months” left it no lawful alternative but to take KOB off 
770 kc. Characterizing this period in which a solution was 
being actively sought as one of ’’inaction” is grossly mis¬ 
leading, Indeed, appellant demonstrates the inaccuracy of 
its characterization on page 19 of its Brief, where it 
acknowledges the holding of the informal conferences and 
states that ’’believing that serious consideration was being 
given to data thus submitted”, it interposed no objection 

34/ These conferences were held immediately following the 
certification of this Court’s opinion and judgment to the 
Commission on August 6, 1951. 
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to the continued operation of KOB on 770 kc. No reason is 
given, and none exists, why it was anything but proper and 
desirable for the Commission to seek an informal solution, 
or why the period of time thus taken up was unduly long in 
light of the complexity of the problem and the conflicting 
data received. 

However, after study of the various proposals and 
material, the Commission was forced to conclude that 
informal agreement could not be reached, and that a perma¬ 
nent solution would have to be obtained by means of its 
formal decisional processes. Accordingly, in September of 
1952, the Commission turned to the lengthy hearing record 
which had been compiled in 1945, removed it from the pend¬ 
ing file, and began its consideration of that record in 
the hope that it would provide a basis for a proposed 
decision. 

Appellant argues that this was error on the Commis¬ 
sion’s part, and that the Commission should have heeded 
its argument that the 1945 record was too stale to be of 
any value. But, as the Commission pointed out at the 
time, the mere passage of time does not necessarily render 
a record stale, and the question of staleness was one of 
the matters that would have to be resolved in connection 
with its attempt to draft a proposed decision (R. 2447). 
This holding was surely not arbitrary. The Commission’s 
action was an effort which, had it succeeded, would have 


substantially shortened both the necessary hearing process 
and arrival at an ultimate final decision. It was of course 
taken in good faith and, indeed, is in line with an explicit 
suggestion of this Court in its 1951 decision (See Note 11 
of the opinion, 89 U.S. App. D.C. at 307, 191 F. 2d at 501). 
That the effort proved unsuccessful does not mean that it 
was either illegal or a failure to make an honest effort to 
comply with the Court’s mandate. 

The final Commission action pertinent to this discus¬ 
sion was its decision in May, 1955, that the record had to 
be reopened and supplemented in several significant details. 
In reaching this determination, the Commission recognized 
’’the compelling need for the earliest termination of this 
proceeding possible*^ (R. 2563). It rejected the request of 
appellant to consider frequencies other than 770 kc and 
1030 kc because such consideration would indefinitely 
lengthen the proceeding by turning it into a miniature 
Clear Channel hearing (R. 2563). And it ordered the Exam¬ 
iner to make every effort, consonant with a fair hearing, 
to expedite the proceeding and to issue an initial 
decision as promptly as possible (R. 2565-6). The hearing, 
after several conferences in which stipulations as to the 
complex engineering data involved were worked out, is now 
scheduled to commence on July 25, 1956. 

It is apparent from the foregoing that appellant’s 
charge of inaction is without factual basis. The 


Commission, in line with this Court’s direction to explore 
all of the many possibilities for action, has done just 
that, and in the most logical and appropriate order. It 
first considered the possibility of reaching an informal 
agreement among the parties, then the possibility of a 
decision based upon the 1945 record, and, finally, when 
neither of these proved feasible, it turned to the more 
time-consuming process of decision on a supplemented record. 

Appellant’s real quarrel appears to be with the time 

consumed between the above-mentioned second and third 

35 / 

Commission determinations. It may be that the time taken 

could have been shortened by some months. It must be recog¬ 
nized, however, as this Court has already recognized, that 
the problem confronting the Commission is one of the most 
difficult and complex in its history. Furthermore, the 
Commission was faced in the summer of 1952 and thereafter 
with an unprecedented workload due to the end of the four- 
year old television "freeze", which resulted in a flood of 
applications for new television stations to supply much 

35 / The third determination referred to involved not only 
the decision to reopen the record in order to bring up to 
date the evidence already adduced on the then existing 
issues, but also action on several requests to enlarge the 
issues. In its Memorandum Opinion and Order of May 26, 

1955, the Commission added nine new issues. (R.2565-6.) 
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36/ 

needed new services. Appellant’s present claim of 

arbitrary delay appears to be the product of both afterthought 
and hindsight, since it at no time sought recourse to this 
Court to compel the more rapid action which it now says was 
essential for compliance with the Court’s mandate. 

The crucial consideration is that the Commission has at 
all times since 1951 been actively engaged in seeking the 
final solution to the KOB problem, and that it is presently 
moving as expeditiously as possible. Complaint of arbitrary 
delay so serious as to warrant outright reversal without 
regard to the public interest determination reached in the 
protest hearing is hardly warranted in the face of the sub¬ 
stantial steps taken by the Commission and appellant’s 
failure to make the complaint to this Court during the time 

w 

those steps were in progress. If appellant believed that 

a hearing on KOB’s interim operation was a nullity because 
in September of 1952 the Commission had no choice but to 
remove KOB from 770 kc, and if it realized as it states 


36/ While the Commission was given additional budgetary 
sums during this period, these sums were earmarked by the 
Congress for use in meeting the urgent television process¬ 
ing situation. H. Rep. No. 1517, p. 7; Sen. Rep. No. 

1603, p. 7; Conf. Rep. No. 2443, p. 16, 82d Cong., 2d Sess. 

37 / In view of appellant’s attempt, rejected by the Com¬ 
mission, to convert the hearing on a permanent frequency 
for KOB into a Clear Channel proceeding by insisting that 
other frequencies than 770 kc and 1030 kc be included, 
appellant’s statement on page 26 of its Brief that the 
hearing has developed ’’into a hopelessly confused miniature 
Clear Channel proceeding” is somewhat surprising. See 
R. 2563. 
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(Br. 21) that the Commission’s actions in granting KOB a 
further SSA and removing the 1945 record from the pending 
file ’’meant only one thing — that KOB would continue 
indefinitely on 770 kc while the Commission was wasting time 
studying a stale and inadequate record” which could not be 
the basis for a valid determination, its proper course was 
to seek mandamus in this Court on that basis. It did not do 
so at that time, or even after November 6, 1952, when the 
Commission denied its requests to order KOB forthwith to 
return to 1030 kc and to dismiss the 1945 hearing record. 

On the contrary, it sat back to await the outcome of the 
hearing on KOB’s latest SSA required by its own protest 
filed under Section 309(c). The claim that the Commission 
”has flagrantly ignored this Court’s 1951 mandate” (App. 

Br. 18) surely comes too late. 

There has now been a full hearing to determine the 
most appropriate interim arrangement from the viewpoint of 
the public interest. As shown in the preceding discussion, 
the Commission properly determined, upon the basis of the 
record evidence, that pending the resolution of the hearing 
being actively conducted to determine KOB’s permanent 
status, the public interest required the retention of KOB 
on 770 kc. Clearly, the sound judgment of the Commission, 
reached after full hearing, should not be upset at this 
time upon the basis of an argument that the Commission may, 
in the past, have deferred unduly long in inaugurating the 
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proceedings now in progress looking towards a permanent 
resolution of KOB*s status. 


THE VALIDITY OF THE COMMISSION'S ACTION PERMITTING 
THE AMENDMENT OF KOB*S APPLICATIONS FOR REGULAR 
LICENSE ON 770 KC TO REFLECT NEW STOCK OWNERSHIP 
IS NOT PROPERLY IN ISSUE. 





4 





Jk. 


Appellant makes a separate contention that the Commis¬ 
sion erred, at the time it granted consent to a transfer of 
the stock of KOB to new owners, in permitting an amendment 
of the KOB applications for permanent operation on 770 
kc to reflect the new ownership (Br. 26-36). It argues 
that the Communications Act makes no provision for the 
transfer to new purchasers of pending applications, and that 
the Commission's action accorded the new owners rights 
uniformly denied since February 1946 to other newcomers on 
Class 1-A frequencies, and was in disregard of all equitable 
considerations. This entire contention is not a proper 
issue on this appeal and, in any event, is without merit. 


: 


A 


•4 


A 




A. The Amendment Of KOB's Applications For 
Regular License On 770 kc Is Not Rele ¬ 
vant To This Appeal . 


In seeking review in this action of the Commission's 

September 30, 1952 order (R. 2444-8) permitting the 

38/ These were applications for both a construction permit 
and a license for regular operation on 770 kc, with 50 kw 
day, 25 kw night. 
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amendment of KOB’s applications for regular license on 
770 kc to show a change in the ownership of KOB and denying 
appellant’s request to dismiss these applications, appellant 
has attempted to interject an entirely extraneous issue. 
While appellant terms this order ’’interlocutory” to the 
order of July 28, 1955, appealed from (App, Br, 2), it has 
no bearing upon the grant of a further SSA to KOB and is 
actually interlocutory to the pending proceeding on KOB’s 
applications for permanent operation on 770 kc. 

In a Memorandum Opinion and Order of May 28, 1952, the 
Commission granted an application for consent to the trans¬ 
fer of control (through sale of the stock) of Albuquerque 
Broadcasting Company, the license of station KOB, to new 
owners, rejecting as then premature a request by appellant 
that the applications of KOB for permanent operation on 
770 kc be dismissed (R. 2933A*’C). On September 30, 1952, 
after consummation of the transfer, appellant’s request 
for a dismissal was denied on the merits and KOB was given 
leave to amend its applications to reflect the new owner¬ 
ship. These applications were those in Docket Nos. 6584 
and 6585, relating to requests for permanent KOB operation 
on 770, in which hearings had been pending since 1945. 
Appellant did not attack KOB’s right to transfer its stock 
to a new owner. It did challenge the right of the Commis¬ 
sion, in these circumstances, to retain KOB’s applications 
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for regular license on 770 kc in hearing status and, more 
specifically, to permit amendment of the applications to 
reflect the new ownership. 

The validity of the grant of the amendment of KOB's 
applications is clearly an interlocutory matter in the 
proceeding on K0B*s application for regular license. It 
can be reviewed only upon the issuance of the Commission’s 
final decision in that proceeding. If the Commission 
should grant KOB's applications, appellant could then seek 
review of that grant and of all interlocutory orders pre^’ 
ceding it. The instant situation is no different from any 
controversy which develops during a proceeding as to the 
propriety of allowing a particular amendment. Commission 
action granting or denying the amendment is judicially 
reviewable only at the time of the final decision. 

Furthermore, while the amendment is clearly inter¬ 
locutory to the proceeding in which it was allowed, it is 
just as clearly not interlocutory or otherwise related to 
the grant of KOB's SSA. For, whether or not the permanent 
applications could be amended upon the change in KOB's 
ownership, and whether or not the applications should have 
been dismissed because of the change in ownership, KOB 
would continue as an existing station whose permanent 
status as to frequency, class and power remained to be 
resolved, and the problem of its temporary operation pending 

39/ We do not, for the reasons set forth in the ensuing dis¬ 
cussion, believe that the Commission's action accepting the 
amendment had any immediate, substantial impact upon appellant 
rendering it appealable at the time of its issuance. 


a determination as to its permanent status would remain 
exactly the same. In other words, dismissal of KOB's appli¬ 
cations for permanent operation on 770 kc would not mean, as 
appellant assumes, that K0B*s existing interim operation on 
770 kc would automatically cease. In fact, the Commission 
granted KOB its first SSA for operation on 770 kc in 1941, 
three years before KOB applied, in 1944, for a regular license 
on that frequency. 

Examination of the pleadings which appellant filed with 
the Commission at the time of the amendment points up the 
inappropriateness of considering the Commission action in 
question in this appeal. Appellant’s protest of October 21, 
1952, to the SSA did not challenge or even allude to the 
transfer or amendment which'had been accepted by the Commis¬ 
sion on September 30, 1952, less than one month previously 
(R. 2450'"2517). In its subsequent motion to clarify and 
enlarge the issues in the protest hearing, appellant sought 
no change in the issues to raise the question of the validity 
of KOB’s applications for regular license on 770 kc (R.3133- 
53). We submit that the action of the Commission permitting 
amendment of KOB’s applications for regular license on 770 
kc and refusing to dismiss those applications, has no 
connection with the protest decision on KOB’s SSA which 
appellant has here brought under review. 
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B. The Commission*s Action Permitting The 
Amendment Of KOB*s Applications For 
Regular License On 770 kc To Reflect The 
Stock Ownership Change Was Proper . 

We believe the foregoing jurisdictional point is 
dispositive of this issue. However, we shall also treat 
briefly the merits of the question. 

The question on its merits is whether the Commission 
erred in granting K0B*s petition to amend its pending 
applications for regular license on 770 kc to reflect the 
new stock ownership, rather than dismissing the applica¬ 
tions. Contrary to appellant’s assertions, the Commission's 
action permitting the amendment was in full accord with the 
provisions of the Communications Act. Appellant has con¬ 
fused the issue by focusing only upon Section 310(b) of the 
Act, 47 U.S.C. 310(b), and asserting that that Section does 
not provide for the transfer or assignment of any ungranted 
application, as distinct from a license or construction 
permit. But what is involved here is the power of the 
Commission to grant amendments to applications. Such power 
is implicit in Sections 308 and 309 of the Act, 47 U.S.C. 

308 and 309,^which authorize the Commission to pass upon 
applications. Section 310(b) has no pertinency to this 
situation and does not in any way restrict the power to 
consider amendments of any sort to pending applications. 

The Commission has promulgated a specific rule. 

Section 1.365(a), 1 Pike & Fischer, R.R, 51:263, to cover 
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the amendment situation. Under this rule, amendments are 
permitted after an application is designated for hearing 
only for good cause shown. In this way, the Commission has 
protected itself against abuse of its hearing process, 
including trafficking in applications. It is this rule 
which governed the Commission's action on KOB's petition to 
amend its applications. 

A grant of the amendment to show KOB's new ownership 
was well within the Commission's discretion as a proper and 
orderly procedural step in the course of the proceeding in 
Dockets 6484 and 6485, There is of course no allegation or 
question of trafficking and, on the question of good cause, 
the Commission appropriately recognized that this was truly 
an anomalous situation. For, KOB, originally on 1180 kc, 
had lost its permanent frequency through no fault of its 
own and in spite of the Commission's recognition of the 
value to the public of its service. The problem, further¬ 
more, was not one of a new applicant attempting to apply 
for a clear channel frequency at a time when such applica¬ 
tions were not being acted upon, but the difficult situation 
of finding a permanent location for an existing station whose 
service is important to the public in the relatively poorly 
served Rocky Mountain area. Because the Commission's 
efforts to find such a permanent frequency involved 770 kc. 
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KOB*s status vis-a-vis that frequency is obviously not the 

40/ 

usual one of a new applicant. 

When K0B*s new owners petitioned to amend the 770 kc 
applications, the question presented was thus not whether 
new parties were being accorded treatment denied others 
because of the 1946 policy against processing applications 
for full-time operation on 1-A channels. For even if the 
amendment had been rejected, in view of the special prob¬ 
lems relating to KOB, the general Commission policy against 
consideration of applications for full''time operation on 1-A 
clear channels until the Clear Channel proceeding be 
resolved, would not necessarily have foreclosed immediate 
consideration of new applications filed by KOB's new owners. 
The only question in the instant situation, therefore, was 
whether in view of the hearing already held, and the 
peculiar background of this case, the public interest in 
maintaining an essential service to the Rocky Mountain area 
and in resolving the difficult problem of KOB’s permanent 
assignment at the earliest practical moment, warranted the 
acceptance of the amendment and the avoidance of starting 
from scratch in seeking a permanent solution to the question. 

40/ This is demonstrated by the Commission’s actions in 
1946, refusing, as it had done in the case of other applica¬ 
tions specifying 1-A frequencies, to dismiss the KOB appli¬ 
cations (J.A. 85) and by its further statement in its Public 
Notice of August 9, 1946, that "an anomalous situation 
/with respect to K0 b 7 exists so far as the frequencies 770 
kc and 1030 kc are concerned." (J.A. 87-8.) 
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The alternative demanded by appellant would have been a 
major step backward on both counts. 

Appellant is in error in its contention that the Com¬ 
mission’s action ignored applicable precedents which 
allegedly required a different result. As the Commission 
pointed out in its Memorandum Opinion and Order (R. 2447), 
its action was in accord with its prior decision in 
Independent Broadcasting Co. (KIOA ). 6 Pike & Fischer, R.R. 
1390, and with the policy of the Commission’s amendment 
rule (Section 1.365(a)). In the Independent case, the 
Commission had laid down the principle, applicable here, 
that amendments to applications for modifications of 
licenses of existing stations would be permitted to show 
an approved transfer of the license or assignment of 
control of the licensee, where the transfer or assignment 
did not affect the hearing issues or require a new hearing 
on matters already heard and the only result of denial of 

an amendment would be delay and to require the applicant 

41/ 

parties to start all over again. 


41 / The two cases cited by appellant, Don Lee Broadcasting 
System . 7 Pike & Fischer, R.R. 1093, and Huntington Broad ¬ 
casting Co .. 13 F.C.C. 1032, (App. Br. 28), are distinguish¬ 
able. In the Huntington case, which the Commission expressly 
rejected as a precedent in the Independent Broadcasting case 
upon which it here relies, (see 6 Pike & Fischer, R.R. 1390 
at 1394-5), the rejected amendment was to substitute new 
parties for a non-licensee applicant in a comparative hear¬ 
ing after the record had been closed. Its acceptance would 
have required rehearing of many of the issues. 

The Don Lee case is also not in point. There the Com¬ 
mission permitted an amendment by a radio licensee who had 
applied for a television station, to show the transfer of 


Finally, as we have pointed out, supra „ even were 

appellant correct in its argument that the amendment should 

not have been accepted and that K0B*s application for 770 kc 

should have been dismissed, this would not lead to the 

result appellant envisages, for there is no requirement that 

KOB have pending an application for regular assignment on 

42/ 

770 kc in order to secure an SSA for that frequency. 
Appellant's argument here consists chiefly of an incorrect 
analysis of the problem as a question of private rights, and 
thus disregards the important public interest aspects 
involved in the determination that the applications of KOB 
for regular operation on 770 kc should not be dismissed 


41/ (Cont *d.) control of the licensee applicant to a new 
party, but refused to give the new party the precedential 
rights over other new parties seeking the same television 
facilities which the original licensee had enjoyed in 
view of its earlier application's hearing status. The 
policy question there involved — precedence among compet¬ 
ing applicants — is obviously entirely different from 
that involved here — the most expeditious resolution of 
a long-standing allocation problem. 

42 / Section 1.325 of the Rules, 1 Pike & Fischer, R.R. 
51:216, (Appendix, infra ). covers the issuance of special 
service authorizations and provides that they shall be 
for service other than that authorized in an existing 
license and for an operation which cannot be granted on a 
regular basis under existing rules. One of the issues in 
the hearing on KOB's permanent frequency is to determine 
whether Section 3.25 of the rules defining the clear 
channel frequencies (1 Pike & Fischer, R.R. 53:151) should 
be amended to permit KOB to operate on the frequency 
(R. 2561). Therefore, the SSA is for a proper purpose 
under Section 1.325. 
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because of the sale of the station. This question, together 
with the question of amendment of the KOB applications, is 
not only not relevant here, but was properly handled by the 
Commission. 

CONCLUSION 

For the foregoing reasons, the decision of the Federal 
Communications Commission should be affirmed. 

Respectfully submitted, 

WARREN E. BAKER, 

General Counsel, 

RICHARD A. SOLOMON, 

Assistant General 
Counsel, 

DANIEL R. OHLBAUM, 

Counsel, 

HENRY GELLER, 

Counsel, 

Federal Communications Commission 


July 13, 1956. 
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APPENDIX 


At the time of appellant’s protest. Section 309(c) 
of the Communications Act of 1934, as amended, read as 
follows: 

(c) When any instrument of authorization is 
granted by the Commission without a hearing as 
provided in subsection (a) hereof, such grant 
shall remain subject to protest as hereinafter 
provided for a period of thirty days. During 
such thirty-day period any party in interest 
may file protest under oath directed to such 
grant and request a hearing on said application 
so granted. Any protest so filed shall contain 
such allegations of fact as will show the pro- 
testant to be a party in interest and 
shall specify with particularity the facts, 
matters and things relied upon, but shall not 
include issues or allegations phrased generally. 
The Commission shall, within fifteen days from 
the date of the filing of such protest, enter 
findings as to whether such protest meets the 
foregoing requirements and if it so finds the 
application involved shall be set for hearing 
upon the issues set forth in said protest to¬ 
gether with such further specific issues, if 
any, as may be prescribed by the Commission. 

In any hearing subsequently held upon such ap¬ 
plication all issues specified by the Commission 
shall be tried in the same manner provided in 
subsection (b) hereof but with respect to all 
issues set forth in the protest and not 
specifically adopted by the Commission, both 
the burden of proceeding with the introduction 
of evidence and the burden of proof shall be 
upon the protestant. The hearing and determina¬ 
tion of cases arising under this subsection 
shall be expedited by the Commission and pending 
hearing and decision the effective date of the 
Commission's action to which protest is made 
shall be postponed to the effective date of the 
Commission's decision after hearing, unless the 
authorization involved is necessary to the 
maintenance or conduct of an existing service, 
in which event the Commission shall authorize 
the applicant to utilize the facilities or 
authorization in question pending the Commission's 
decision after hearing. 
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Section 1,325 of the Commission’s Rules provides: 

Application for special service authorization; 
broadcast.- 

(a) Special service authority may be issued to 
the licensee of a standard broadcast station or, 
in connection with the furnishing of facilities 
for service to the United States Government, to 
the licensee of an international broadcast station, 
for a service other or beyond that authorized in 
its existing license for a period not exceeding 
that of its existing license. 

(b) Application for special service authorization 
must be made by formal application on FCC Form 

No. 317 — ’’Application for Standard Broadcast 
Station Special Service Authorization or Extension 
Thereof” — and a satisfactory showing must be 
made in regard to the following, among others: 

(1) That the requested operation may not 
be granted on a regular basis under the 
existing rule governing the operation of 
standard broadcast stations; 

(2) That experimental operation is not in¬ 
volved as provided for by Section 3.32 of 
the Rules and Regulations; 

(3) That public interest, convenience, and 
necessity will be served by the authorization 
requested. 



